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OAH 23-6020-39016

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE CITY OF ST. PAUL

In the Matter of the Cigarette/Tobacco FINDINGS OF FACT,
License held by Zakariya Abukhudeer CONCLUSIONS OF LAW, AND
d/b/a The One Stop Market LLC for the RECOMMENDATION

premises located at 1541 Maryland
Avenue in Saint Paul

This matter came before Administrative Law Judge Suzanne Todnem for a hearing
on March 8, 2024. The record closed on March 18, 2024, upon filing of Licensee’s closing
statements and proposed findings."

Therese A. Skarda, Interim Deputy St. Paul Attorney, appeared on behalf of the
City of St. Paul (City). Mark K. Thompson, MKT Law PLC, appeared on behalf of Zakariya
Abukhudeer d/b/a The One Stop Market LLC (Licensee).

STATEMENT OF THE ISSUES

Is the City’s request for an upward departure from the penalty matrix appropriate
for Licensee’s violation of St. Paul Legislative Code (SPLC) § 324.07(f) (2021) on
February 8, 20217

SUMMARY OF RECOMMENDATION

The Administrative Law Judge respectfully recommends that the City impose a
penalty of $1,000, the presumptive penalty under the penalty matrix.

Based on the evidence in the hearing record, the Administrative Law Judge makes
the following:

" Because Licensee’s filing was made after 4:30 p.m. on March 15, 2024, the official filing date is the next
business day, March 18, 2024. While the deadline to file closing statements and proposed findings was
March 15, 2024, accepting Licensee’s proposed findings filed at 4:37 p.m. on March 15, 2024, does not
prejudice the City and the City did not object.



FINDINGS OF FACT
l. The Parties

1. The City’s Department of Safety and Inspections (Department) approves
and issues cigarette/tobacco licenses, which are Class R licenses.?

2. Licensee Zakariya Abukhudeer is the owner and operator of The One Stop
Market, LLC, a convenience store located at 1541 Maryland Avenue East in Saint Paul
(Licensed Premises).3

3. The City issued a tobacco shop license to Licensee at the Licensed
Premises on or about September 23, 2019.# This is Licensee’s second appearance.®

Il. First Appearance

3. On September 10, 2020, the City issued a Notice of Violation (First Notice
of Violation) to Licensee alleging violations of license conditions and city ordinances
related to the operation of Licensee’s business.® The City cited Licensee for violating:

a. license condition #2 by failing to take reasonable steps to discourage
loitering;’
b. license condition #3 by failing to provide a copy of surveillance

footage as requested;?

C. various city ordinances by selling single cigarettes and flavored
tobacco products; and by operating the business in a manner that
creates a serious danger to public health or safety, or permits
conditions that unreasonably annoy the comfort or repose of the
public.®

4. The City initially requested an upward departure from the penalty matrix to
a $2,000 fine and a 10-day suspension of all licenses with imposition of additional
conditions % but later amended the request for upward departure to revocation.

5. On April 8, 2021, the City filed an Amended Notice of Violation and Request
for Upward Departure to Revocation (First Amended Notice).!" The City stated that further
review of surveillance footage resulted in the identification of additional incidents of sales

2 Exhibit (Ex.) 11-1 (SPLC § 310.01).

3 Testimony (Test.) of Zakariya Abukhudeer; Test. of Eric Hudak.

4 Test. of Z. Abukhudeer; Test. of E. Hudak.

5 Test. of E. Hudak; see Ex. 12 (SPLC ch. 324).

6 Ex. 8-4 (Recommendation and Order on Motion for Summary Disposition (Sept. 7, 2021)).

7 ld.

8 d.

9 [d.

10 /d. See SPLC § 310.05(m) (penalty matrix).

" Ex. 8-5. The First Amended Notice was issued after the Notice of Violation at issue in this case.
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of single cigarettes or flavored tobacco products, as well as incidents of patrons and
employees smoking within the licensed premises.'? Based on the newly identified
licensing violations, the City revised its penalty recommendation to request revocation of
Licensee’s license.™

6. The City filed a Motion for Summary Disposition.™ Licensee timely filed his
Response, and oral argument was heard.

7. On September 7, 2021, Administrative Law Judge James LaFave
recommended that the St. Paul City Council grant the City’s motion for summary
disposition with respect to Licensee’s alleged violations of SPLC § 324.07(a) and (f)
relating to Licensee’s sales of single cigarettes and flavored tobacco products on June 1,
2020, and July 20, 2020; and with respect to an alleged violation of SPLC
§ 310.06(b)(6)(a) relating to Licensee allowing patrons to smoke within the licensed
premises in violation of the Minnesota Clean Indoor Air Act.'®> The September Order
denied the City’s motion for summary disposition with respect to Licensee’s alleged
violation of licensing condition 3 and SPLC § 310.06(b)(5) relating to the failure to provide
a copy of surveillance video as requested by the City; and with respect to the alleged
violations of SPLC § 310.06(b)(5)-(8) and licensing condition 2 relating to Licensee’s
conduct on March 30, 2020, June 1, 2020, and July 20, 2020.®

8. Administrative Law Judge LaFave further recommended an upward
departure to the second penalty box, a $1,000 fine, for the multiple violations involved
with the first appearance.'” Judge LaFave further opined that “the remaining allegations,
while more troubling, even if established at hearing, would not support revocation. The
violations here are not as persistent, pervasive, or dangerous as those in the Midway
Amoco BP case.”'®

2 [d.

3 [d.

4 Ex. 8-2.

5 Ex. 8 (In re the Matter of the Cigarette/Tobacco License held by Zakariya Abukhudeer d/b/a The One
Stop Market, LLC, for the premises located at 1541 Maryland Avenue in Saint Paul, No. 60-6020-37157,
RECOMMENDATION AND ORDER ON MOTION FOR SUMMARY DISPOSITION (Minn. Office Admin. Hearings Sept. 7,
2021)).

16 Id.

7 Id.

'8 |d.; see In re the Matter of the Cigarette/Tobacco and Gas Station Licenses Held by Midway University
& Hamline LLC d/b/a Midway Amoco BP for the premises located at 1347 University Avenue in St. Paul
License ID # 2010000243, FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATION (Minn. Office of
Admin. Hearings Mar. 9, 2020). In the Midway Amoco BP case, the City Counsel found that severe
aggravating circumstances supported a greater-than-double upward departure from the penalty matrix
because it involved gunfire shots fired from the gas station parking lot into neighboring buildings on multiple
occasions, neighbors who feared for their safety, large disruptive crowds repeatedly gathering in the early
morning hours dancing and smoking marijuana, physical assaults, and a homicide.
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9. Thereafter, the City requested that its Motion for Summary Disposition be
certified, pursuant to Minn. R. 1400.7600 (2021), to the Saint Paul City Council (City
Council), which was granted.®

10.  On December 28, 2021, the City Council and Mayor Melvin Carter issued
Resolution 21-1813, remanding the matter back to the Administrative Law Judge to hold
an evidentiary hearing on the allegations on which summary disposition was denied.?°

11.  Administrative Law Judge LauraSue Schlatter held an evidentiary hearing
on July 25, 26, and 27, 2022, and issued her Findings of Fact, Conclusions of Law, and
Recommendation on December 6, 2022.2' Judge Schlatter found the City failed to meet
its burden to establish the remaining allegations and, like Judge LaFave, recommended
an upward departure to the second penalty box, a $1,000 fine.?

Il Second Appearance

12. While the First Notice of Violation matter was progressing through the
administrative process, the City issued a second Notice of Violation and Request for
Upward Departure to Revocation (Second Notice of Violation) on March 24, 2021.22 The
Second Notice of Violation alleged violations of SPLC and license conditions on
January 18, 2021, and February 8, 2021.?* Specifically, the City cited Licensee for
violating license conditions numbers 2 (failure to take reasonable steps to discourage
loitering) and 3 (failure to maintain video surveillance cameras), SPLC § 324.07(f) (sale
of flavored tobacco products), and SPLC § 310.06 (engaged in or permitted a pattern or
practice of conduct of failure to comply with laws reasonably related to the licensed activity
or from which an inference of lack of fitness or good character may be drawn, etc.).?°

13.  After the first appearance became final, the City issued an Amended Notice
of Violation and Request for Upward Departure to Revocation (Second Amended Notice)
to Licensee to update the history between the Department and Licensee.?®

14. The City filed a motion for summary disposition on July 14, 2023.%"
Respondent filed a response and a motion hearing was held on October 13, 2023.

15.  The Administrative Law Judge granted summary disposition with respect to
the alleged violations of SPLC § 324.07(f) relating to the violation of offering flavored

9 Ex. 113 (In re the Matter of the Cigarette/Tobacco License held by Zakariya Abukhudeer d/b/a The One
Stop Market, LLC, for the premises located at 1541 Maryland Avenue in Saint Paul, No. 80-6020-37157,
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND RECOMMENDATION (Minn. Office Admin. Hearings Dec. 6,
2022)).

20 [d.

21 [d.

22 [d.

23 Ex. 5 (Notice of Violation and Request for Upward Departure to Revocation, Mar. 24, 2021).

2 [d.

25 [d.

26 Ex. 2-4 (Amended Notice of Violation and Request for Upward Departure to Revocation, Jan. 31, 2023).
27 City’s Notice of Mot. and Mot. for Summary Disposition (July 14, 2023).
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tobacco products for sale on February 8, 2021.28 In that same order, the City’s Motion for
Summary Disposition was denied with respect to the remaining alleged violations
(licensing condition #3; SPLC § 324.07(f) on January 18, 2021; and SPLC
§§ 310.06(b)(6)(a), 310.06(b)(6)(c), 310.06(b)(7), and 310.06(b)(8) (2021)).2°

16.  The City requested to certify the motion to the St. Paul City Council, which
Licensee opposed.3® The Administrative Law Judge denied the City’s request to certify
the motion on February 22, 2024.3

17.  The City subsequently dismissed the remaining alleged violations in the
Second Notice of Violation on or about February 26, 2024, and continued to seek license
revocation based on the first appearance and the February 8, 2021, violation of offering
prohibited flavored tobacco products for sale.

18. The parties agreed that the only remaining issue was the appropriate
penalty. That is, whether the City has substantial and compelling reasons to depart from
the presumptive penalty provided in the matrix and specifically deviation up to
revocation.3?

V. Penalty Factors

19.  The presumptive penalty for a second appearance for violating the SPLC
relating to the licensed activity, according to the penalty matrix box, is a $1,000 fine.33

20. Licensee’s second appearance was initiated based on the following alleged
violations:

a. Licensee failed to comply with his license condition requiring him to
take reasonable steps to discourage loitering on January 18, 2021;

b. Licensee failed to maintain video in accordance with his license
condition;

C. Multiple incidents of sales of flavored products on January 18, 2021,

d. A large volume of flavored products observed by a Department

inspector during an inspection on February 8, 2021; and

28 Recommendation and Order on Mot. for Summary Disposition (January 12, 2024). The correct citation is
§ 324.07(f) (2021); the January 12, 2024, order incorrectly cited the current code citation.

2 [d.

30 Correspondence from City (January 29, 2024) (on file with the Minn. Office Admin. Hearings);
Correspondence from Licensee (February 8, 2024) (on file with the Minn. Office Admin. Hearings).

31 Order Denying Motion to Certify (Feb. 22, 2024).

32 Prehearing Conference Digital Recording (Mar. 1, 2024) (on file with the Minn. Office Admin. Hearings).
33 Ex. 11-10 (SPLC § 310.05).
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e. The Licensed Premises were being operated in a manner that
violated several sections of SPLC sections 306 and 310 on
January 18, 2021, and February 8, 2021.34

21.  Licensee was cited and penalized $1,000 in the first appearance for:

a. Engaging in sales of single cigarettes and flavored tobacco products
on June 1, 2020, and July 20, 2020, in violation of SPLC § 324.07(a)
and (f); and

b. Allowing patrons to smoke within the licensed premises in violation

of the Minnesota Clean Indoor Air Act, in violation of SPLC
§ 310(b)(6)(a).*

22. The penalty in the first appearance was an upward departure from the
presumptive penalty matrix based on multiple violations.36

23. Licensee’s second appearance consists of a finding that Licensee offered
an unspecified number of flavored tobacco products for sale on February 8, 2021.37

24.  Any Conclusion of Law more properly considered a Finding of Fact is
adopted herein.

25.  Any portion of the Memorandum more properly considered as a Finding of
Fact is incorporated herein.

CONCLUSIONS OF LAW

1. The Administrative Law Judge and the St. Paul City Council have
jurisdiction to consider this matter pursuant to Minn. Stat. § 14.55 (2022) and SPLC
§§ 310.05, .06 (2021).

2. The hearing in this matter was conducted in accordance with the SPLC
§ 310.05 and the contested case procedures of Minn. Stat. §§ 14.57, .62 (2022).

3. The City provided proper notice of the hearing and complied with all relevant
procedural requirements of ordinance, rule or law.

4. Because the City is proposing that disciplinary action be taken, it has the
burden of proving by a preponderance of the evidence that adverse action is warranted
against Licensee.38

34 Notice of Prehearing Telephone Conference (Mar. 2, 2023); Ex. 5.

35 Ex. 113.

36 Id.; see SPLC § 310.05(m).

37 Recommendation and Order on Motion for Summary Disposition (Jan. 12, 2024).
38 Minn. R. 1400.7300, subp. 5 (2023).
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5. Under the SPLC, the City Council may take adverse action against a City-
issued license if the licensee violates a statute or ordinance related to the licensed activity,
or if the licensee violates conditions placed on its license.?

6. The penalty matrix of the SPLC includes presumptive penalties for particular
code violations.*°

7. SPLC § 310.05(m) provides a matrix of penalties for first, second, third, and
fourth appearances before the city council.*! For a first appearance, the matrix penalty is
a $500 fine. For a second appearance, the penalty is a $1,000 fine. For a third
appearance, the penalty is a $2,000 fine and a 10-day suspension. For a
fourth appearance, the penalty is revocation of the license.*?

8. SPLC § 310.05(m) provides that the matrix penalties are presumed to be
appropriate for every case, but also notes that the city council may deviate in an individual
case where the council finds and determines that substantial and compelling reasons
exist to make it more appropriate to do so. The city council shall consider the presumptive
penalty for each violation when a licensee’s first appearance involves multiple violations
and shall be grounds for departure from the presumptive penalties in the council’s
discretion.*? If the city council deviates, it must provide written reasons why the penalty
selected was more appropriate than the presumptive penalty.**

9. Violations occurring after the date of the notice of hearing that are brought
to the attention of the city attorney prior to the hearing date before an administrative law
judge may be added to the notice(s) by stipulation if the licensee admits to the facts, and
shall in that case be treated as though part of the first appearance. In all other cases,
violations occurring after the date of the formal notice of hearing shall be the subject of a
separate proceeding and dealt with as a second appearance before the council.*®

10.  The City did not exercise its option to add the newly alleged violations in the
Second Notice of Violation to the first appearance.

11. Upon a second, third, or fourth appearance before the city council by a
particular licensee, the city council shall impose the presumptive penalty for the violation
or violations giving rise to the subsequent appearance without regard to the particular
violation or violations that were the subject of the first or prior appearance.*6

12.  The City may take appropriate disciplinary licensing action against Licensee
based on the violation established in the Administrative Law Judge’s January 12, 2024,

39 SPLC §§ 310.05(m); 310.06(a), (b)(6)(a).

40 SPLC § 310.05(m).

41 The SPLC in effect at the time of the violation has since been amended, including the penalty matrix. The
2021 SPLC applies to this matter; all references to the SPLC are to the 2021 version unless otherwise
stated.

42 SPLC § 310.05(m).

43 Id. at § 310.05(m)(ii).

44 SPLC § 310.05(m).

45 SPLC § 310.05(m)(iii).

46 SPLC § 310.05(m)(iv).

—~
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Recommended Order on Summary Disposition, specifically, that Licensee violated
§ SPLC § 324.07(f) (offer flavored tobacco products for sale) on March 8, 2021.

13. The City has not shown substantial and compelling reasons to upwardly
depart from the second appearance presumptive penalty. Further, the record fails to
support the most onerous sanction of license revocation.

14.  In a Motion in Limine filed on March 7, 2024, Licensee moved to prohibit the
City, its counsel and witnesses “from referencing, testifying about, alluding to, and making
arguments about any allegations about violations, and alleged facts related to any
violations, in Respondent’s first appearance, in Office of Administrative Hearings Docket
No.: 60-6020-37157 . . . ; [p]recluding the City’s witness from testifying on the matters he
does not have personal knowledge of; and [ijmposing a spoliation sanction on the City for
the loss of recorded video evidence.”*’

15.  Licensee’s Motion in Limine was denied in its entirety.*

16. The attached Memorandum explains the reasons for these conclusions and
is incorporated by reference.

17.  Any Finding of Fact more properly considered a Conclusion of Law is
adopted herein.

18.  Any portion of the Memorandum more properly considered as a Conclusion
of Law is incorporated herein.

Based on the Conclusions of Law, and for the reasons explained in the attached
Memorandum, the Administrative Law Judge makes the following:

RECOMMENDATION

The St. Paul City Council should impose the presumptive penalty for a second
appearance and impose a penalty of $1,000 on Licensee’s license for the violation of law
cited above.

Dated: June 12, 2024

Administrative Law Judge

Reported: Digitally recorded; no transcript prepared

47 Licensee’s Motion in Limine (March 7, 2024).
48 Hearing Digital Recording (March 8, 2024) (on file with the Minn. Office Admin. Hearings).
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NOTICE

This report is a recommendation, not a final decision. The Saint Paul City Council
will make the final decision after reviewing the record and may adopt, reject or modify the
Findings of Fact, Conclusions of Law, and Recommendation issued by the Administrative
Law Judge. Pursuant to Saint Paul Legislative Code § 310.05, the City Council shall not
make a final decision until the parties have had the opportunity to present oral or written
arguments to the City Council. The parties should contact Shari Moore, City Clerk, City
of Saint Paul, 290 City Hall, 15 West Kellogg Boulevard, St. Paul, MN 55102, to find out
the procedure for filing exceptions and presenting argument.

MEMORANDUM
. First Appearance

As described by Judge Schlatter in her December 6, 2022, Findings of Fact,
Conclusions of Law, and Recommendation, less than a year after becoming owner of the
Licensed Premises, Licensee was faced with unprecedented events brought on by the
COVID-19 pandemic and civil unrest following the police killing of George Floyd in
Minneapolis. The City issued the First Notice of Violation that resulted in Judge LaFave
granting the City summary disposition as to the violations relating to Licensee’s sale of
single cigarettes and flavored tobacco and allowing patrons to smoke within the licensed
premises.*® The City failed to demonstrate by a preponderance of the evidence that the
remaining alleged violations occurred.®°

The end result was a finding that Licensee had two violations and pursuant to
SPLC, the multiple violations resulted in a $1,000 penalty.

Il Second Appearance

This is Licensee’s second appearance, which was initiated during the pendency of
the first appearance, and originated with five alleged violations described in the Second
Notice of Violation.®! Based on those five alleged violations, the City requested upward
departure of the penalty matrix to revocation.5?

Four of the five rescinded violations alleged in the Second Notice of Violation cited
to events on January 18, 2021, as the factual basis.>® On January 18, 2021, a patron of
Licensee, while on the Licensed Premises, was shot by an individual on the public city
street. The City requested an upward departure on the penalty matrix to revocation. The
one violation found was not related to the January 18, 2021, incident.

49 Ex. 8-4.

50 Ex. 113.
51 See Ex. 5.
52 Ex. 5.

53 Jq.
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Ml Penalty
A. Presumptive Penalty

First, the City argues that since it was granted an upward departure to box two in
the first appearance, the starting penalty for the second appearance is the third box. The
City argues that ignoring the previous upward departure would render the consequences
and severity of upwardly departing moot and would contravene its purposes. This
argument is absurd and ignores the fact that the upward departure itself serves its
purposes. Rather, the City is attempting to double-dip the upward departure and give it a
reverberating effect not contemplated in the SPLC.

Nothing in the SPLC indicates that an upward departure granted in a preceding
appearance continues to the next appearance and starts the subsequent appearance at
the step after the point of the upward departure. In fact, the SPLC states the opposite.
Multiple violations “shall” be grounds for a departure in the case of a licensee’s first
appearance. Second, third, or fourth appearances by a licensee are treated differently.5
The SPLC states that for second appearances, “the council shall impose the presumptive
penalty for the violation or violations giving rise to the subsequent appearance without
regard to the particular violation or violations that were the subject of the first or prior
appearance.”®® Therefore, the presumptive penalty for a second appearance is a
$1,000.00 fine.%

B. Upward Departure Standard

The City may still deviate from the presumptive penalty “where the council finds
and determines that there exist substantial and compelling reasons making it more
appropriate to do so.”” That is, if substantial and compelling reasons exist, the council
may deviate upward or downward from the presumptive penalty.

The City argues that substantial and compelling reasons exist. The City contends
that multiple violations, even for this second appearance, shall be grounds for departure
at the council’s discretion. As explained above, this is a misreading of the SPLC
§ 310.05(m). The City asserts there were 20 different prohibited flavored tobacco
products on February 8, 2021. The record does not support the City’s assertion.
Furthermore, it is unclear why the City believes each prohibited flavored tobacco product
is a distinct, individual violation for determining that multiple violations occurred. The
SPLC is clear that when there are multiple violations in a first appearance, the council
“shall consider the presumptive penalty for each such violation type under the “1st
Appearance” column.”® That is, it looks at different types of violations to comprise
multiple violations.

5 Ex. 11-12.
%5 [d.
56 Ex. 11-10.
57 d.
58 Ex. 11-12.
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The requirement that the city council have “substantial and compelling reasons” to
depart from the presumptive penalty provided in the matrix is similar to language found in
the Minnesota Sentencing Guidelines that requires “substantial and compelling
circumstances” to depart from the presumptive sentence for criminal convictions.%°

The Minnesota Court of Appeals noted that the City’s ordinances “provides a
penalty matrix for licensing violations that is akin to the presumptive sentences provided
in the Minnesota Sentencing Guidelines.”®® While the Administrative Law Judge
recognizes the significant differences between imposing a criminal sentence and
imposing an administrative penalty for a municipal code violation, the concepts
underpinning the legal standard of review are analogous and, therefore, instructive.

Minnesota courts have held that the presumptive sentence should only be
exceeded if the enhanced penalty is deemed to be “more appropriate, reasonable or
equitable than the presumptive [penalty].”®! The decision maker should impose the
presumptive penalty unless “substantial and compelling circumstances’ based on
aggravating factors warrant an upward departure.”®? To properly impose a penalty that is
an upward departure from the presumptive penalty in the sentencing guidelines, then, the
decision maker must have a specific factual basis.®® “Substantial and compelling
circumstances” are “factual circumstances that distinguish the case, making it atypical.”64
Similarly, the SPLC requires the council to provide written reasons that specify why the
penalty selected was more appropriate.®

The Minnesota Supreme Court has also held that “generally in a case in which an
upward departure in sentence length is justified, the upper limit will be double the
presumptive sentence length.”®® The Court wrote: “Only in cases of ‘severe aggravating
circumstances’ may the district court impose a greater-than-double departure from the
presumptive sentence. Such cases, we have stated, are ‘extremely rare™%”

Here, the City seeks, again, to revoke the Licensee’s license. Revocation is a
greater-than-double upward departure from the presumptive $1,000 fine for a second
appearance provided in the penalty matrix. Therefore, following the guidance of
Minnesota Supreme Court, the City must show that severe, aggravating, and factually
atypical circumstances warrant such an upward departure from the presumptive penalty.

59 Minn. Sent. Guidelines 11.D (2019).

60 Midway University & Hamline LLC d/b/a Midway Amoco BP, 2021 WL 562416, at FN #1.

61 Dillion v. State, 781 N.W.2d 588, 595 (Minn. Ct. App. 2010) (citing State v. Bingham, 406 N.W.2d 567,
570 (Minn. Ct. App. 1987).

62 Id.

63 SPLC § 310.05(m)(ii).

64 Dillion, 781 N.W. 2d. at 595.

65 Ex. 11-10.

66 State v. Evans, 311 N.W.2d 481, 483 (Minn. 1981).

67 State. v. Shattuck, 704 N.W.2d 131, 140 (Minn. 2005) (citing State v. Spain, 590 N.W.2d 85, 89 (Minn.
1999)).
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This tribunal applied this legal analysis in a case regarding Midway Amoco BP, a
gas station in St. Paul, Minnesota.®® The city council “unanimously adopted the findings
of fact, conclusions of law and recommendation of the administrative law judge.”®® In that
case, the city council found, based on the administrative law judge’s report, “that ‘severe
aggravating circumstance support[ed] a greater-than-double upward departure from the
presumptive penalty.”’® Those severe, aggravating circumstances included:

. gunfire,”!

J shots fired from the gas station parking lot into neighboring buildings on
multiple occasions,”?

. neighbors who feared for their safety,”3

. large disruptive crowds repeatedly gathering in the early morning hours
dancing and smoking marijuana,’

. drug deals in the parking lot,”

. physical assaults,’®

. and ultimately a homicide.”’

In that case, the “licensee fostered this criminal actively by selling single cigarettes
and drug kits.””® “Between late April 2019 and the end of June 2019, the SPPD received
more than 100 calls for service to the gas station.”’®

The city council found these events amounted to one of those rare instances where
the “severe, aggravating and factually atypical circumstances . . . supported a [greater-
than-double upward] departure from the presumptive penalty.”8® The Minnesota Court of
Appeals affirmed the city council’s revocation of the cigarette/tobacco and gas station
licenses.?!

In this case, Licensee violated the SPLC by selling flavored tobacco products. This
singular violation is a routine one, without atypical or especially egregious facts. It does
not support an upward departure on the City’s penalty matrix, much less a greater than

68 See In re the Matter of the Cigarette/Tobacco and Gas Staqtion Licenses Held by Midway University &
Hamline LLC d/b/a Midway Amoco BP for the premises located at 1347 University Avenue in St. Paul
License ID # 2010000243, FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATION (Minn. Office of
Admin. Hearings Mar. 9, 2020).

89 Midway University & Hamline LLC d/b/a Midway Amoco BP, 2021 WL 562416, at *1.

0 Id. at *4.

d.

72 Findings of Fact, Conclusions of Law and Recommendation at p. 14.

3 d. atp. 13.

74 |d. at p. 6.

5 d.

76 Midway University & Hamline LLC d/b/a Midway Amoco BP, 2021 WL 562416, at *4.

7/d.

8 d.

9 Id. at FN #4.

80 |d. at *4 (emphasis added).

81/d.

[206271/1] 12



double penalty.®? The City argues that the proximity in time of the second violation is
grounds for revocation. It is true that the February 8, 2021, violation was only a few
months after the First Notice of Violation. The City sees that as a basis to impose a
harsher penalty, arguing that Licensee should have learned its lesson from the First
Notice of Violation. However, Licensee correctly points out that at the time of the violation
and the Second Notice of Violation, the first appearance was not resolved. In fact, it would
be another six months before even an inkling of resolution and almost two years before
final resolution of the first appearance.

The City has requested upward departure to revocation in the second appearance
from the beginning. Despite rescinding four of the five alleged violations, it maintained its
pursuit of revocation. Licensee has questioned if the City’s motives are, at least in part,
racially or religiously biased. While the record does not support such a finding, it is
understandable why Licensee might feel that way.

The City argues that upward departure is appropriate based on the number of
times the violations were committed, the number of times license conditions were
violated, Licensee’s prior knowledge, the seriousness of the violations that affect public
health and safety, and the timing and frequency of the violations.®3 The second
appearance contains only one violation and upward departure was already granted for
the first appearance violations. The Administrative Law Judge is not persuaded by the
City’s argument.

The City further argued that upward departure is appropriate because of
Licensee’s alleged willful disregard for the SPLC and knowledge that flavored tobacco
products were prohibited.®* As Licensee pointed out, when the Department inspector
inspected the Licensed Premises on February 8, 2021, there were no hidden flavored
tobacco products, no repeat of the other violations found in the first appearance, and even
Mr. Hudak stated that it is not easy to know if a particular product is prohibited or not.
The record does not support a claim that Licensee willfully disregarded the SPLC.

Here, the City seeks to revoke Licensee’s license. Revocation is a more than
one step up from the presumptive $1,000 fine for a second appearance in the penalty
matrix. This case has one tobacco-related violation. There is no basis for an upward
departure to the most severe of possible penalties. Therefore, the recommended penalty
is the presumptive penalty of $1,000.

S.T.

82 SPLC § 310.05(m).
83 Test. of E. Hudak.
84 Id.

85 Id.

[206271/1] 13



RE( EIVE 7 MINNESOTA

By: OAH on 4/10/2024 1:09 PM
OAH Docket Number: 23-6020-39016

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Cigarette/Tobacco license held by Zhariya
Abukhudeer d/b/a The One Stop Market,

LLC for the premises located at 1541 NOTICE OF APPEARANCE
Maryland Avenue in Saint Paul CHANGE IN PARTY’S/AGENCY’S LEGAL
License ID: 20190001624 ASSISTANT

PLEASE TAKE NOTICE that:

1. The party/agency named below (Party/Agency) will appear at the prehearing
conference and all subsequent proceedings in the above-entitled matter.

2. By providing its email address below, the Party/Agency chooses to opt into receiving
electronic notice from the Office of Administrative Hearings in this matter. Note: Provision of an
email address DOES NOT constitute consent to electronic service from any opposing party
or agency in this proceeding.’

3. The Party/Agency agrees to use best efforts to provide the Office of Administrative
Hearings with the email address(es) for opposing parties and their legal counsel.

Party’s/Agency’s Name: Department of Safety and Inspection
Email: eric.hudak@ci.stpaul.mn.us Telephone: 651-266-8989
Mailing Address: 375 Jackson Street Suite 220, Saint Paul, MN 55101

Party’s/Agency’s Attorney: Therese Skarda

Firm Name: City of Saint Paul — Office of City Attorney

Email: Therese.Skarda@ci.stpaul.mn.us Telephone: (651) 266-8755

Mailing Address: 400 City Hall & Courthouse, 15 W. Kellogg Blvd., Saint Paul, MN 551 02

Party’s/Agency’s Legal Assistant: Riddhi Mistry (Paralegal)

Firm Name: City of Saint Paul — Office of City Attorney

Email: Riddhi.mistry@ci.stpaul.mn.us Telephone: (651) 266-8835

Mailing Address: 400 City Hall & Courthouse, 15 W. Kellogg Bivd., Saint Paul, MN 55102

Respondent’s/Opposing Party’s Name: Zhariya Abukhudeer d/b/a The One Stop Market, LLC

1|n order to opt in to electronic notice, this form must be emailed to OAH.efiling. support@state. mn.us. If the party
does not wish to opt in to electronic notice, this form may be filed with the Office of Administrative Hearings via
facsimile, U.S. Mail, or personal service. See 2015 Minn. Laws Ch. 63, Minn. R. 1400.5550, subps. 2-5 (2017).

Note: This form must be served upon the opposing party/agency. Counsel may not withdraw from representation without written notice.
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OFFICE OF
ADMINISTRATIVE
HEARINGS

Email: mkt@mktlawoffice.com Telephone: 612-999-2404
Mailing Address: 4927 S. 34t Ave. Minneapolis, MN 55417

Dated: 4/10/2024 ' ; ;
Signature of Party/Agency or Attorney

Note: This form must be served upon the opposing party/agency. Counsel may not withdraw from representation without written notice.



RECEIVED

By: OAH on 03/15/2024 4:37PM

STATE OF MINNESOTA

OFFICE OF ADMINISTRATIVE HEARINGS

In Re: Cigarette/ Tobacco licenses held by  OAH Docket No.: 23-6020-39016

Zakariya Abukhudeer d/b/a The One Stop

Market LLC for the premises located at

1541 Maryland Avenue in Saint Paul. RESPONDENT’S

PROPOSED FINDINGS OF
FAcT, CONCLUSIONS OF
LAW, AND
RECOMMENDATION

License ID #: 20190001624

This matter came before Administrative Law Judge Suzanne Todnem for a
contested evidentiary hearing on Match 8, 2024. Therese Skarda, Assistant City Attorney,
appeared on behalf of the City of Saint Paul (City). Mark K. Thompson, MKT Law, PLC,

appeared on behalf of Zakariya Abukhudeer d/b/a The One Stop Market LLC

(Respondent).
On January 12, 2024, this Court issued its RECOMMENDATION AND

ORDER ON MOTION FOR SUMMARY DISPOSITION. In it, the Court
recommended that the City’s Motion for Summary Disposition be GRANTED with
respect to the alleged violations of St. Paul Legislative Code (SPLC) § 324.07(j) (2021)
relating to Respondent’s offering for sale of flavored tobacco products on February 8,
2021. SD Order, p.1. The Court then stated that the City may take disciplinary action

against Respondent’s license for these violations. 74.


MPhillip
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This Court then Ordered that the City’s motion for a summary disposition on
license conditions 2 and 3 be denied, denied the motion regarding an additional claim of
offering for sale flavored tobacco products and denied the motion on the remaining four

alleged violations of the City’s legislative code. SD Order, pp. 1-2.

On January 29, 2024, the City filed a Motion to Certify the City’s Motion for
Summary Disposition to the Saint Paul City Council (City Council) under Minn. R.

1400.7600 (2023) and Respondent objected thereto.

This Court denied the City’s request to certify on February 22, 2024. In its Order

denying to certify this case, the Court stated:

For a third time, the City is attempting to bypass due process and expedite
revocation of Respondent’s license through upward departures, including
duplicative upward departure, from the City’s penalty matrix.

Certify Order, p. 2. The case remained on the Court’s schedule to be tried on the alleged
four legislative code violations, the allegation regarding offering for sale flavored tobacco
products and the two license conditions. On February 26, 2024, the City filed a notice of

dismissal for all of the remaining issues to be decided at the contested evidentiary hearing.

After a preheating conference on March 1, 2024, the Court filed its Seventh
Prehearing Order. In that Order, the Court defined the remaining issue to be decided at
the contested evidentiary hearing as: Are there substantial and compelling reasons for an
upward deviation from the presumptive penalty in the City’s penalty matrix?

2



The Court heard testimony, took evidence and allowed arguments from counsel on
March 8, 2024, at the contested evidentiary hearing and allowed the parties to submit a
written summation and proposed findings of fact, and conclusions of law. The parties filed
their respective written summations and proposed findings of fact, and conclusions of law

on March 15, 2024, and the record closed.

The Court having duly considered the parties’ briefing, affidavits, exhibits,
evidence, arguments of counsel, the Court’s file, proceedings and being duly apprised of

the matter, makes the following findings of fact, conclusions of law, and recommendation:

1. Respondent is the owner and operator of The One Stop Market, LLC (One

Stop), a convenience store located at 1541 Maryland Avenue East in St. Paul.

2. On March 24, 2021, the City served a Notice of Violation on Respondent
alleging violations of license conditions and city ordinances related to operation

of Respondent’s business.

3. Init, the City stated its intention to request from the City Council an upward

departure of the penalty matrix to revocation.

4. On January 31, 2023, the City filed an Amended Notice of Violation and
Request for Upward Departure to Revocation (Amended Notice) and served it

on Respondent.

This Court found in its Order on the Summary Disposition that:



The City asserts that although this is Respondent’s second violation of the SPLC,
Respondent should be subject to an upward departure of the penalty matrix to
revocation, which is the presumptive penalty for a fourth violation. However, there
are material issues of fact still in dispute so the City’s motion for upward departure
of the penalty is premature.

SD Order, p. 8

5. Respondent had one prior appearance before the City Council and was fined
$1,000.00 which is the same penalty for a second violation under the City’s

penalty matrix.

6. Nonetheless, this is still Respondent’s second appearance before the City

Council for a violation of his license.

7. During the hearing, the City called one witness, Eric Hudak, the City’s

Licensing Manager at the Saint Paul Department of Safety and Inspections.

8. Mr. Hudak lacked any personal knowledge of any of the violations but testified

to his Department’s findings in this case and the prior case against Respondent.

9. Most of his testimony revolved around the prior Adverse Action’s allegations

and violations.

10. Mr. Hudak admitted that Respondent had not hidden any flavored tobacco
products when the inspection occurred on February 8, 2021, that Respondent
was cooperative during the inspection, immediately removed all allegedly
offending products from the store’s premises, has had no flavored tobacco

violations since that time.



11.

12.

13.

14.

15.

16.

17.

Mr. Hudak further testified that there was no history of selling drug
paraphernalia, drug dealing, physical assaults, or pending underage sale of

tobacco product violations.

When asked what compelling and substantial evidence existed to support an
upward deviation from the penalty matrix, Mr. Hudak’s answer was based on
the prior violation, and he insisted that two violations over a three year period

showed a pattern.

Respondent and his brother, Maan Abukhudeer, who operates a wireless service
store at a counter in Respondent’s store and holds a secondhand dealers

license, testified.

Maan Abukhudeer’s testimony was offered to refute Mr. Hudak’s testimony
about a meeting that took place at the SPPD’s eastside precinct in 2020 that

Mr. Hudak and both of the Abukhudeer brothers attended.

Testimony from both Abukhudeer brothers also zeroed in on assistance they

have provided to the SPPD in identifying and locating wanted criminals.

Respondent’s testimony tracked Mr. Hudak’s regarding the lack of a history of

inappropriate and unlawful conditions occurring at the One Stop.

Respondent further testified that after he was found to have committed the first

violations, he had taken actions to prevent any same or similar violations from



occurring and no evidence was presented that disputed Respondent’s record of

compliance.

18. Both Abukhudeer brothers testified that they believe the City is targeting them

due to their perceived nationality and religion.

From the foregoing facts the Court concludes:

19. The City’s request for revocation, which would be the ultimate sanction under

the penalty matrix, is not supported by any evidence in the record.

20. At all times in this case, the St. Paul Code of Ordinances provided a penalty
matrix for licensing violations that is akin to the presumptive sentences
provided in the Minnesota Sentencing Guidelines. St. Paul, Minn., Legislative

Code § 310.05(m)(1) (2018).

21. The City’s Code § 310.05(m) provided (since amended) a matrix of penalties
for violations based on the number of appearances the licensee has had before

the city council.

22.Under the penalty matrix, the penalty for a first violation is a $500 fine. Id.

23. For a second violation, the penalty is a $1,000 fine. Id.

24.For a third violation, the penalty is a $2,000 fine and a 10-day suspension. Id.

25. And for a fourth violation, the penalty is a revocation of the license. Id.



26. The penalties stated in the matrices “are presumed to be appropriate for every
case; however, the council may deviate therefrom in an individual case where
[it] finds and determines that there exist substantial and compelling reasons
making it more appropriate to do so.” St. Paul, Minn., Legislative Code §§ 310

.05(m).

27. Respondent has had two appearances in front of the City Council for adverse

action related to his license.

28. “A second violation within twelve (12) months shall be treated as a second
appearance for the purpose of determining the presumptive penalty.” SPLC
§310.05 (m)(v)(1)(1-29-2021); and see SPL.C §310.05(m)(iii)(“ violations
occurring after the date of the formal notice of hearing [on a 1st appearance]
shall be the subject of a separate proceeding and dealt with as a ‘2nd

Appearance’ before the council.”).

29. When a respondent makes a second appearance before the City Council in a
adverse action alleging a license violation, “the council shall impose the
presumptive penalty for the violation or violations giving rise to the subsequent
appearance without regard to the particular violation or violations that were the

subject of the first or prior appearance.” Id. at (m)(iv).



30. The Court has not given any regard to Respondent’s particular violation or
violations that were the subject of his first appearance when making this

decision.

31. With this current case being Respondent’s second appearance before the City
Council, a second upward departure would grossly deviate from the purpose of

the penalty matrix.

32. The City of St. Paul enacted the Penalty Matrix for the purpose of treating
similarly situated establishments in the same manner, Code § 310.05(m),
consistent with the requirements of Minnesota law. See Tamarac Inn, Inc. v. City
of Long Lake, 310 N.W.2d 474, 478 (Minn. 1981); E.T.O., Inc. v. Town of Marion,

375 N.W.2d 815, 818-19 (Minn. 1985).

33. Prior cases supporting an upward departure from the penalty matrix have
involved much more egregious conduct, including hiding flavored tobacco
products when the inspection occurred, history of selling drug paraphernalia,
drug dealing, physical assaults, and pending underage sale of tobacco product
violations. See In The Matter of the Cigarette/Tobacco and Gas Station Licenses
Held By Midway University & Hamline, Lic D/B/A Midway Amoco Bp For The
Premises Located At 1347 University Avenue West In St. Paul License 1d #:
20100000243, OAH File No.: 60-6020-36320; 2020 WL 1505862 (March 9,

2020); and see on appeal at See Matter of Cigarette/Tobacco & Gas Station

8



licenses held by Midway Univ. & Hamline, LLC, No. A20-0581, 2021 WL 562416,
at *4 (Minn. Ct. App. Feb. 16, 2021); Ali ALFUREEDY, Maryland
Supermarket Inc., and Maryland Tobacco, Inc., Plaintiffs, v. THE CITY OF
SAINT PAUL, Defendant., 2021 WL 12142202 (Minn.Dist.Ct.); In the Matter
of the Cigarette/ Tobacco Shop License Held by BRIGHT STAR INC. d/b/a
Tom and Joe's Market for the Premises located at 684 Western Avenue in St.

Paul License No. 20190003653., 2023 WL 3606592;

34. The violations established together with the violations alleged, are not so
severe, aggravating, atypical, and rare as to meet the high legal standard

necessary for an upward departure in the City’s penalty matrix.

35. For these reasons, the Court recommends that Respondent’s penalty be a

$1,0000.00 fine in accord with the penalty matrix for a second violation.

Respondent waives his right to submit a summation brief and relies on these proposed

findings of fact and conclusions of law as his summation.

Dated:

Judge Susan Todnem

Administrative Law Judge
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OAH 23-6020-39016

In the Matter of the Cigarette/Tobacco License

held by Zakariya Abukhudeer d/b/a CITY’S PROPOSED FINDINGS
The One Stop Market, LLC, for the premises OF FACT, CONCLUSIONS OF
located at 1541 Maryland Avenue in Saint Paul LAW AND RECOMENDATION

License ID #20190001624

PROPOSED STATEMENT OF ISSUE

Has the Department shown that substantial and compelling reasons support its request
for an upward departure to revocation?

PROPOSED SUMMARY OF RECOMMENDATION

The Administrative Law Judge recommends upward departure to Revocation of the
Licensee’s tobacco shop license.

PROPOSED FINDINGS OF FACT

1. Zakariya Abukhudeer (“Respondent”) is the owner and operator of The One Stop
Market, LLC (One Stop), a convenience store located at 1541 Maryland Avenue East
in St. Paul (“Licensed Premises”)."

2. Respondent holds the License to sell Tobacco for the Licensed Premises.?

3. Saint Paul Legislative Code Chapter 324 governs Tobacco Licenses issued in the
City of Saint Paul and §324.07 (f) provides that “No person shall sell, offer for sale,
or otherwise distribute any flavored products”.?

4. The Licensed Premises is not a “Retail Store that derives at least ninety (90) percent
of their revenue from the sale of tobacco products, tobacco-related devices,
electronic delivery devices, or nicotine or lobelia delivery products and where the
retailer ensures that no person under twenty-one (21) years of age is permitted to
enter, at any time are permitted to sell and offer for sale flavored tobacco products.”
and thus exempt from Saint Paul Legislative Code §324.07 (f).4

5. Saint Paul Legislative Code Chapter 310 titled Uniform License Procedures governs
activities related to licenses issued for a variety of activities in the City of Saint Paul.®

! Testimony of Zachariya Abukhudeer, Testimony Eric Hudak, Exhibit 5-20.
2 Exhibit 5-2, Notice of Violation and Request for Upward Departure.

3 Exhibit 12-6.

4 Exhibit 12-6.

5 Exhibits 11-1 — 11-31.
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6. Exhibits 11 and 12 are the versions of Saint Paul Legislative Code §§310 and 324
that were in existence at the time of this violation on February 8, 2021.6

7. Under these codes, presumptive penalties for violations progress from a $500 fine to
a $1,000 fine to a 10-day suspension and a $2,000 fine to Revocation.”

8. On January 8, 2023, the Saint Paul City Council heard RES 23-10 and adopted the
Findings of Fact, Conclusions of Law and Recommendations of Administrative Law
Judges LaFave and Schlatter. RES 23-10 upwardly departed one box on the penalty
matrix and imposed a $1,000 matrix penalty on the Tobacco Shop License held by
Respondent.?

9. Legislative Code supports upward departure in these types of cases, Saint Paul
Legislative Code § 310.05 provides that while matrix penalties are presumed to be
appropriate, Council can depart upwardly where the council finds there are
substantial and compelling reasons to do so. The only requirement for deviation is
that council provide “written reasons that specify why the penalty selected was more
appropriate”.®

10.Upward departure is also allowed under the Saint Paul Legislative Code § 310.05
(m)(ii) which states that the occurrence of multiple violations shall be grounds for
departure from such penalties at the council’s discretion.°

11. The Saint Paul City Council has updated Saint Paul Legislative Code § 324 since
this violation occurred and added a separate penalty matrix for violations related to
the “Display, possession or multiple incidents of sales of, single cigarettes, menthol
tobacco products; or flavored tobacco products.

12.The penalty for a first violation under the new version of Saint Paul Legislative Code
§ 324 is a 10-day suspension and the presumptive penalty for the second violation
is Revocation.'?

13.1n 2018, Respondent applied for a Tobacco Product Shop License to be exempted
from §324.07 (f) but was denied because the Licensed Premises was located within
one-half (1/2) mile (2,640 feet) of another tobacco products shop which is prohibited
under Saint Paul Legislative Code §65.535 (a)."®

14.The violations in RES PH 23-10 on January 18, 2023, included:

6 Testimony of Eric Hudak, Exhibits 11 and 12.
7 Exhibit 11-10.

8 Exhibit 6-4.

9 Exhibit 11-10.

10 Exhibit 11-12.

11 Exhibit 13-7.

12 Exhibit 13-7.

13 Exhibit 16-1.



a. OnJune 1, 2020, 9 sales of single cigarettes.

b. On June 1, 2020, 23 sales of prohibited flavored tobacco products.

c. OnJune 1, 2020, allowing smoking indoors in violation of the MN Clean Indoor
Air Act.

d. On July 20, 2020, the sale of 2 menthol cigarettes to a confidential reliable
informant.’4

15. The Licensee paid the $1,000 matrix penalty imposed by Saint Paul City Council
under RES PH 23-10."°

16.0n February 8, 2021, an inspector from the Department of Safety and Inspections
(“Department”) responded to a complaint at the Licensed Premised and observed
and documented 20 different types of prohibited flavored tobacco products displayed
and offered for sale at the Licensed Premises.®

17.0n March 24, 2021, the Department sent a Notice of Violation and Request for
Upward Departure to Revocation to the Licensee, his attorney, and to the Licensed
Premises.

18.The NOV alleged 5 separate violations:

a. The Licensee failed to take reasonable steps to discourage loitering in front of
or on the property of the licensed business on January 19, 2021.

b. OnJanuary 18, 2021, Licensee failed to maintain video camera in accordance
with License Condition #3.

c. OnJanuary 18, 2021, the Licensee sold flavored tobacco products in violation
of Saint Paul Legislative Code §324.07(f).

d. The Licensee (or any person whose conduct may be imputed to the licensee)
who managed the property engaged in or permitted a pattern or practice of
conduct which failed to comply with laws reasonably related to the licensed
activity or from which an inference of lack of fithess or good character may be
drawn; the activities of the licensee in the licensed activity created or have
created a serious danger to the public health, safety or welfare and the
licensed business, or the way in which such business is operated, maintains
or permits conditions that unreasonably annoy, injure or endanger the safety,
health, morals, comfort or repose of any considerable number of the members
of the public.

e. On February 8, 2021, the Licensee sold flavored tobacco products in violation
of Saint Paul Legislative Code §324.07(f)."”

14 Exhibit 6-1 — 6-5, Exhibit 8-1 -8-16.

15 Testimony of Eric Hudak.

16 Report of Inspector Voyda, Exhibit 5-18 — 5-26.
17 Exhibits 5-1 — 5-8.



19.0n July 14, 2023, the Department moved for Summary Disposition on the 5 violations
contained in the NOV.

20.0n January 12, 2024, Summary Disposition was granted as to violation #5 with a
finding that the Department’s recommendation for adverse action for violations of the
provisions of the legislative code relating to the licensed activity was supported by
the report and photographs compiled by Inspector Joseph Voyda during a complaint
inspection on February 8, 2021.8

21.0n February 26, 2024, the Department served an Agency Notice of Partial Dismissal
which dismissed all the allegations in the NOV except for the February 8, 2024,
violations.

22.A scheduling conference was held on March 1, 2024.

23.The remaining issue identified by this court was whether substantial and compelling
reasons existed for an upward deviation from the presumptive penalty in the penalty
matrix to revocation of the tobacco shop license held by Respondent.'®

24 A penalty hearing on that issue was held on March 9, 2024.

25. At the penalty hearing the Department argued that the following substantial and
compelling reasons for upward departure existed:

a. The number of times that the provisions of the code related to the licensed
activity had been violated.

b. The blatant nature of the violations and the total disregard for ordinances and

license requirements

The lack of mistake.

The fact that the February 8, 2021, violations occurred less than 9 months

after the June 1, 2020, violations.

e. The fact that the February 8, 2021, violations occurred after a meeting with
Licensee to talk about his prior violations for selling prohibited flavored
products.

f. The fact that Licensee had received training along with the applicable
ordinances related to his license regulations.

g. The danger that the possession and sale of these prohibited flavored tobacco
products caused the general public.?°

oo

PROPOSED CONCLUSIONS OF LAW

18 Exhibits 5-18 — 5-26.
19 Seventh Prehearing Conference Order (March 1, 2024), p. 2, para. 1.
20 Testimony of Eric Hudak.



1. The Administrative Law Judge and the St. Paul City Council have jurisdiction to
consider this matter pursuant to Minn. Stat. § 14.55 (2022) and Saint Paul
Legislative Code §§ 310.05, (2021).

2. The hearing in this matter was conducted in accordance with the Saint Paul
Legislative Code § 310.05 and the contested case procedures of Minn. Stat. §
14.57 (2022).

3. The City provided proper notice of the hearing and complied with all relevant
procedural requirements of ordinance, rule or law.

4. Because the City is proposing that disciplinary action be taken, it has the burden
of proving by a preponderance of the evidence that adverse action is warranted
against the licenses held by The One Stop Market.?’

5. Under the Saint Paul Legislative Code, the City Council may take adverse action
against a City-issued license if the licensee violates a statute or ordinance related
to the licensed activity, or if the licensee violates conditions placed on its license.??

6. The penalty matrix of the Saint Paul Legislative Code includes presumptive
penalties for violations of the legislative code related to the licensing activity.

7. Saint Paul Legislative Code § 310.05(m) provides a matrix of penalties for first,
second, third, and fourth appearances before the city council. For a first violation,
the matrix penalty is a $500 fine. For a second violation, the penalty is a $1,000
fine. For a third violation, the penalty is a $2,000 fine and a 10-day suspension.
For a fourth violation, the penalty is revocation of the license.

8. Saint Paul Legislative Code § 310.05 (m) provides that the matrix penalties are
presumed to be appropriate for every case, but also notes that the City Council
may deviate in an individual case where the council finds substantial and
compelling reasons making it more appropriate to do so.

9. Saint Paul Legislative Code § 310.05 (m) also provides that multiple violations shall
be grounds for departure from the presumptive penalties in the council's discretion.

10.1f the City Council deviates, it must provide written reasons why the penalty
selected was more appropriate than the presumptive penalty.

21 Minn. R. 1400.7300, subp. 5 (2021).
22 Exhibit 11-10 (SPLC 310.05(m)).



11.The City may take appropriate disciplinary licensing action against Respondent's
license based on the following violations established by Administrative Law Judge
Suzanne Todnem's Recommended Order on Summary Disposition.

12.By possessing and offering for sale Prohibited Flavored Products on February 18,
2021, Respondent violated St. Paul Legislative Code § 324.07(f).

13.The City has shown substantial and compelling reasons to upwardly depart from
the presumptive penalty and revoke Licensee's cigarette/tobacco license. The
reasons include:

a. The number of times that the provisions of the code related to the licensed
activity had been violated.

b. The blatant nature of the violations and the total disregard for ordinances and
license requirements

c. The lack of mistake.

d. The fact that the February 8, 2021, violations occurred less than 9 months
after the June 1, 2020, violations.

e. The fact that the February 8, 2021, violations occurred after a meeting with
licensee to talk about his prior violations for selling prohibited flavored
products.

f. The fact that Licensee had received training along with the applicable
ordinances related to his license regulations.

g. The danger that the possession and sale of these prohibited flavored tobacco
products caused the general public.®

14.The City has shown that the factual circumstances in this case make it atypical in
nature when compared to other tobacco related adverse actions.

15.The City has shown that Saint Paul City Council places great weight on keeping
flavored tobacco products out of the hands of minors as it understands that
flavored products are a gateway to tobacco addiction which is a serious public
health and safety concern.

2 Testimony of Eric Hudak.
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In the Matter of the Cigarette/Tobacco License

held by Zakariya Abukhudeer d/b/a CITY’S CLOSING ARGUMENT
The One Stop Market, LLC, for the premises
located at 1541 Maryland Avenue in Saint Paul OAH 23-6020-39016

License ID #20190001624

INTRODUCTION

Adverse action is defined as “the revocation or suspension of a license, the
imposition of conditions upon a license, the denial of an application for the grant,
issuance or renewal of a license, the imposition of a fine, the assessment of the costs of
a contested hearing and any other disciplinary or unfavorable action taken with respect
to a license, licensee or applicant for a license.” Saint Paul Legislative Code (“SPLC”)
§310.01." Under its legislative code, the City of Saint Paul (“City”) can take adverse
action against a license for a variety of reasons.

On March 24, 2021, the City by and through its Department of Safety and
Inspections (“Department”) initiated adverse action through a Notice of Violation
(“NOV”)? that sought an upward departure to a Revocation of the cigarette/tobacco
license (“License”) held by Zakariya Abukhudeer (“Respondent”) for The One Stop
Market at 1541 Maryland Avenue (“Licensed Premises”).

The NOV laid out 5 violations. On July 14, 2023, the Department moved for
Summary Disposition on the 5 violations contained in the NOV. On January 12, 2024,
Summary Disposition was granted as to violation #5 with a finding that the Department’s

recommendation for adverse action for violations of the provisions of the legislative code

L Exhibit 11-1.
2 Exhibit 5-1 — 5-9.
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relating to the licensed activity was supported by the report and photographs compiled
by Inspector Joseph Voyda during a complaint inspection on February 8, 2021.3

The remaining issue identified by this court was whether substantial and
compelling reasons existed for an upward deviation from the presumptive penalty in the
penalty matrix to revocation of the tobacco shop license held by Respondent.* A penalty
hearing on that issue was held on March 9, 2024.

The City’s Penalty Matrix is Progressive.

SPLC Chapter 310 titled Uniform License Procedures governs activities related to
licenses issued for a variety of activities in the City of Saint Paul.® SPLC Chapter 324
titted Tobacco lays out the requirements related to Tobacco Shop Licenses and related
exceptions.® Exhibits 11 and 12 are the versions of SPLC that were in existence at the
time of this violation on February 8, 2021. Under these codes, presumptive penalties for
violations progress from a $500 fine to a $1,000 fine to a 10-day suspension and a $2,000
fine to Revocation.”

On January 8, 2023, the Saint Paul City Council heard the first adverse action
against Respondent’s License under RES 23-10 and adopted the Findings of Fact,
Conclusions of Law and Recommendations of Administrative Law Judges LaFave and
Schlatter. RES 23-10 upwardly departed one box on the penalty matrix and imposed a

$1,000 matrix penalty on the Tobacco Shop License held by Respondent.?

3 Exhibits 5-18 — 5-26.

4 Seventh Prehearing Conference Order (March 1, 2024), p. 2, para. 1.
5> Exhibits 11-1 — 11-31.

5 Exhibit 12.

7 Exhibit 11-10.

8 Exhibit 6-4.



After this action, Respondent sits in the second box on the penalty matrix in the
$1,000 box.° The presumptive penalty for the new violation which occurred on February
8, 2021, would be a 10-day suspension and $2,000 fine — but in this case, the
Department has recommended an upward departure from the second box to the fourth
and final box — which is revocation.'® Respondent appears to be arguing that he
somehow moved backwards on the penalty matrix. This argument is inconsistent with
the purpose of the penalty matrix and such an interpretation would not only give
respondent another $1,000 penalty but it would allow Respondent to repeatedly violate
SPLC before he progressed up the code to revocation. Ignoring the previous upward
departure would render the consequences and severity of upwardly departing moot
which would contravene its purpose.

Substantial and Compelling Reasons Exist for Upward Departure to
Revocation.

The SPLC authorizes upward departure in these types of cases, SPLC § 310.05
provides that while matrix penalties are presumed to be appropriate, Council can depart
upwardly where the council finds there are substantial and compelling reasons to do so.
The only requirement for deviation is that council provide “written reasons that specify
why the penalty selected was more appropriate”.*!

Upward departure is also allowed under the SPLC § 310.05 (m)(ii) which states

that the occurrence of multiple violations shall be grounds for departure from such

9 Exhibit 6-1 — 6-5.
10 Exhibit 5-2 — 5-4.
11 Exhibit 11-10.



penalties at the council’'s discretion.'? Offering for sale a single prohibited flavored
tobacco product is a violation, and each separate incident of possession of prohibited
flavored tobacco products counts as a separate violation. On February 8, 2021,
Respondent had twenty different prohibited flavored tobacco products and Inspector
Voyda'’s photos show that there were multiple packets of prohibited flavored products in
each box.'3

Judge LaFave’s prior ruling and upward departure recommendation was based on
very similar substantial and compelling reasons for upward departure. In fact, Judge
LaFave’'s Recommendations were based on a fact pattern which closely mirrored the fact
patten before your honor. In the prior One Stop case, Judge LaFave discussed the
standards under which requests for upward departure might be considered. Judge
LaFave noted that the MN Court of Appeals had discussed the City’s penalty matrix in a
prior case, that being, Midway Amoco BP and stated that the City’s Ordinances provide a
penalty matrix for licensing violations that is akin to the presumptive sentences provided
in the Minnesota Sentencing Guidelines. Judge LaFave modeled his decision in the first
One Stop case on the premise that to properly impose an upward departure from the
presumptive penalty the decision maker must have a specific factual basis and factual
circumstances must exist that distinguish the case or make it atypical. Judge LaFave
found that multiple violations of the Respondent selling single cigarettes, selling flavored

tobacco products and allowing patrons to smoke inside the Licensed Premises supported

12 Exhibit 11-12.
13 Exhibit 5-18 — 5-26.



an upward departure on the City’s Penalty matrix and he recommended a departure to

the second box on the penalty matrix of a $1,000 fine.

City Council has provided guidance on how seriously flavored tobacco violations
should be viewed and the weight that these types of violations should be given.
Comparison between the two versions of Saint Paul Legislative Code §324 show that the
number of available licenses has been reduced and, in the updated penalty matrix, a
second violation of this type leads to revocation of the license.' While this penalty matrix
was not in place at the time of the violation it provides insight and guidance on the severity
of the violation type and the importance City Council places on protecting the health and
safety of its citizens. This Court should view the prohibited tobacco flavor violations and

weigh them considering the guidance that the Saint Paul City Council has provided.

No matter where the Respondent sits on the penalty matrix, the administrative
record supports a finding that substantial and compelling reasons exist to upwardly depart
to Revocation. The prior history in this matter supports a finding that this is an atypical
fact pattern in which substantial and compelling reasons exist for upward departure. The
record proves that Respondent knowingly, blatantly, and repeatedly engaged in activities
that were not permitted under his Tobacco Shop license and SPLC. The offering and sale
of prohibited tobacco products was not a mistake and the volume and frequency of sale
of prohibited products in both the June 1, 2020, and February 8, 2021, cases is
staggering. The February 8, 2021, violations happened over 9 months after the June 1,

2020, violations, and 8 months after the July 20, 2020, violation. The only logical

14 Exhibits 12-4, 13-4,13-7.



conclusion is that Respondent continued to stock and sell prohibited products in violation

of the Tobacco Shop License he held.

Respondent now has multiple violations that span two adverse actions and multiple
violation dates including:

- June 1, 2020, 9 transactions involving the sale of single cigarettes.’®

- June 1, 2020, 23 transactions involving the sale of flavored tobacco products.'®

- July 20, 2020, the sale of two Newport menthol-flavored cigarettes to a
confidential reliable informant.”

- Allowing smoking in the Licensed Premises in violation of the MN Clean Indoor
Air Act."8

- February 8, 2021, possessing and offering for sale 20 different varieties of
prohibited flavored tobacco products. '

These repeated violations are not mistakes or misunderstandings. This case is atypical
because, when compared to other licensees, Respondent stands out as a habitual
violator. He has multiple adverse actions with blatant and egregious violations. Typical
adverse actions, involving typical licensees, do not have such an obvious disregard for
the law.

These violations were also a danger to the health and safety of the public and in
direct conflict with the intent of the Saint Paul City Council. Licensing Manager Eric Hudak
explained that Respondent could not sell flavored tobacco products at the Licensed
Premises because at the time of this adverse action, the only exception to the flavored
tobacco product prohibition was for stores that did not allow individuals who were under

21 into the Licensed Premises.?® As Licensing Manager Hudak explained, these

15 Exhibit 8-7.

16 Exhibit 8-7.

17 Exhibit 8-7.

18 Exhibit 8-9.

19 Exhibit 5-18 — 5-26.

20 Testimony of Eric Hudak, Exhibit 12-4, 12-5.



regulations were in place because the Saint Paul City Council understood that flavored
tobacco products were a gateway to harmful and addictive smoking behavior.
Respondent confirmed that he understood the difference in these regulations when he
testified that he had applied for a Cigarette/Tobacco Product Shop License in 2019.2" He
was denied this license because of the proximity of his store to another Cigarette/Tobacco
Product Shop. One really does have to wonder why, given Respondent and his brother’s
purported contributions to reducing crime in the neighborhood, he continued to stock

prohibited tobacco products which cause harm to those he purported to help.

Finally, the lack of any explanation or remorse by the Respondent also is a factor
for consideration when determining whether an upward departure to Revocation is
warranted. Instead of taking responsibility, Respondent alleged that he was being
targeted. As Licensing Manager Hudak testified, the Department is complaint or incident
based. The Department does not go looking for violations. The Department did not target
Respondent. The basis for the Department’s interactions with the Respondent included
reviewing video collected after a large fight inside the Licensed premises occurred on
June 1, 2020, and complaint responses that included a confidential reliable informant on
July 20, 2020, and a complaint inspection on February 8, 2021.

The allegations and Respondent’s willful and blatant disregard for the regulations
under which he holds his Tobacco License is atypical. Respondent’s License belongs to
the city. The City has a duty to ensure that individuals licensed to sell cigarettes and
tobacco products comply with their license conditions and the laws related to the licensed

activity. These laws exist to protect the health, safety, and welfare of our public. Under

2L Exhibit 16-1, 16-2.



these circumstances, allowing Respondent to retain his Tobacco Shop license would be
a gross dereliction of the Department's public protection function and a betrayal of the

trust placed in the City by its citizens.

Accordingly, the City respectfully requests a recommendation that upward departure

from to Revocation of Respondent's license is warranted.

Is]
Therese Skarda (#0240989)
Assistant City Attorney
Office of the City Attorney
400 City Hall & Courthouse
15 West Kellogg Boulevard
Saint Paul, Minnesota 55102
(612) 266-8710

Cc. Mr. Mark K. Thompson,
Counsel for the Licensee

MKT Law, PLC

4927 - 34th Avenue South

100 Nokomis Professional Building
Minneapolis, MN 55417
mkt@mktlawoffice.com



RECEIVED

By: OAH on 03/06/2024 4:50pm

STATE OF MINNESOTA

OFFICE OF ADMINISTRATIVE HEARINGS

In Re: Cigarette/Tobacco licenses held by  OAH Docket No.: 23-6020-39016
Zakariya Abukhudeer d/b/a The One Stop
Market LLC for the premises located at

1541 Maryland Avenue in Saint Paul. RESPONDENT’S NOTICE OF
MOTION AND MOTION IN
LIMINE

License ID #: 20190001624

To: THE OFFICE OF ADMINISTRATIVE HEARINGS, THE HONORABLE SUZANNA
TobpNEM; CITY OF SAINT PAUL, THROUGH ITS CITY ATTORNEY, LYNDSEY M.
OLSON AND ASSISTANT CITY ATTORNEY, THERESE SKARDA, OFFICE OF THE
SAINT PAUL CITY ATTORNEY, 400 C1TY HALL, 15 WEST KELLOGG BLVD., SAINT
PAUL, MINNESOTA 55102:

NOTICE OF MOTION
PLEASE TAKE NOTICE that the above-named respondent will bring the following
motion under Minn. Rule pt. 1400.6600 on for hearing on the first day of trial, March 8, 2024 at
9:30 a.m. or as soon as counsel may be heard in the courtroom assigned at the Office of
Administrative Hearings at 600 N. Robert Street, St. Paul, Minnesota 55101.

MOTION

RESPONDENT MOVES the Court for an Order:

1. Precluding the City, its counsel and witnesses from referencing, testifying about,
alluding to, and making arguments about any allegations about violations, and alleged
facts related to any violations, in Respondent’s first appearance, in Office of
Administrative Hearings Docket No.: 60-6020-37157 entitled, In Re: Cigarette/Tobacco
licenses held by Zakariya Abukhudeer d/b/a The One Stop Market LLC for the premises


Nhelmueller
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located at 1541 Maryland Avenue in Saint Paul, License ID #: 20190001624 (““First
Appearance”);

2. Precluding the City’s witness from testifying on any matters he does not have personal
knowledge of; and

3. Imposing a spoliation sanction on the City for the loss of recorded video evidence.

INTRODUCTION

This is an adverse action by the City of Saint Paul (“City”) against the Cigarette/Tobacco
License Number 20190001624 (“License”) held by Zakariya Abukhudeer d/b/a The One Stop

Market LLC (“Respondent”) for the premises at 1541 Maryland Avenue in Saint Paul.
FACTS/PROCEDURAL POSTURE

On March 24, 2021, the City served a Notice of Violation on Respondent alleging
violations of license conditions and city ordinances related to the operation of Respondent’s
business. The City seeks an upward departure of the presumptive penalty for a second
appearance before the City Council. The City wants to revoke Respondent’s license and strip

him of his ability to earn a living.

Revocation in this second appearance is a greater-than-double upward departure from the
presumptive penalty of a $1,000.00 fine contained in a penalty matrix in effect at the time in the
City of Saint Paul’s Legislative Code. See SPLC §310.05 m (1-29-2021). On January 31, 2023, an
Amended Notice of Violation and Request for Upward Departure to Revocation was served on

Respondent. The City alleged these violations by Respondent:



(1) License condition #2 requiring Respondent to take reasonable steps to discourage
loitering in front of or on the property of the licensed business;

(2) License condition #3 requiring Respondent to maintain video surveillance cameras
inside and outside the establishment because it alleged a video turned over had a
six-minute delay on one camera;

(3) SPLC § 324.07(j) prohibiting the sale, offering for sale or distribution of any
flavored tobacco products on January 18, 2021, and February 8, 2021;

(4) SPLC § 310.06(b)(6)(2), 310.06(b)(6)(c), 310.06(b)(7) and 310.06(b)(8) support
adverse action when:

a. alicensee has violated, or performed any act which is a violation of any of
the provisions of these chapters or of any statute, ordinance or regulation
reasonably related to the licensed activity, regardless of whether criminal
charges have or have not been brought in connection therewith;

b. alicensee has engaged in or permitted a pattern or practice of conduct or
failure to comply with laws reasonably related to the licensed activity or
from which an inference of lack of fitness or good character may be drawn;

c. the activities of the licensee in the licensed activity create a serious danger
to the public health, safety, or welfare; and

d. the way in which a licensed business is operated maintains or permits
conditions that unreasonably annoy, injure or endanger the safety, health,
morals, comfort or repose of any considerable number of members of the
public.

The City moved for a summary disposition on all issues and asserted it was entitled to
judgment as a matter of law on all claims. As revealed during briefing, the City lost critical
recorded video evidence of the main shooting incident it alleged as the primary basis for this
adverse action. After briefing by the parties, hearing oral arguments, and reviewing the available
video, the Court found that the, “...violations on which the City relies for this violation are

largely not found ....” SD Order, § III-D, p.7. Because the City is relying on inadmissible



secondhand knowledge and hearsay, the Court, “will give the evidence submitted appropriate
weight in light of the concerns raised by Respondent.” 4., §3-E, pp. 7-8. Based on objections
raised about the City’s spoliation of evidence, the Court has stated that it, “cannot assess

evidence not in the record....” Id., §3-E, p. 8.

The Court denied the City’s motion on all but one claim. The Court noted that, “The
City incorrectly cited SPLC § 324.07(f); however, the correct citation [SPLC § 324.07(j)] that
prohibits the sale, offering for sale or otherwise distributing flavored products is correctly cited in
this Order. As applied to this case, the City’s Motion is vague when it alleges Respondent “sold
and displayed prohibited flavored tobacco products.” SD Order, p. 1, FN 2. The only claim the

City prevailed on was on the vague allegations under SPLC § 324.07(j).
In finding for the City on only one claim, the Court held:

On February 8, 2021, a licensing inspector went to One Stop and
observed prohibited flavored tobacco products. While some of the
products referenced in the inspector’s report may or may not have
been prohibited flavored tobacco products, at least some were
prohibited tobacco products.

SD Order, §III-C (ii), p. 7. The Court stated the City was allowed to take action on the violation,
but denied the City’s motion for an upward departure stating facts were disputed and it was
premature. /d. §IV, p. 8. The Court then ordered that all remaining claims be tried at an

evidentiary hearing.

The City moved for certification of the Court’s Order so that this matter could be sent

back to the City Council. Once the Order was certified and this case returned to the City
4



Council, the City Council intended to impose the greater-than-double upward departure and
strip Respondent of his business by revoking his license. The City’s goal since day one has been
to impose the ultimate penalty and revoke Respondent’s license. Now, the City wants to do so
despite this being only Respondent’s second appearance before the City Council and based on
this single violation. Respondent served and filed objections and arguments against the City’s

motion for certification. The Court denied the motion.

As aresult, the City then filed a document it called an Agency Notice of Partial Dismissal.
The Agency Notice of Partial Dismissal cites no rule, regulation, statute, caselaw or any law at all
that authorizes it to unilaterally dismiss all substantive claims after a summary disposition has

been issued with it losing most claims on the motion.

The contested evidentiary hearing is scheduled for March 8, 2024. In its 7% Prehearing
Order, the Court framed the issue to be decided at the hearing as:

Are there substantial and compelling reasons for an upward deviation from the
presumptive penalty in the City’s penalty matrixs

7% PH Order, 1, p. 1.
ARGUMENTS

I. RESPONDENT’S FIRST APPEARANCE IS NOT RELEVANT AND IT IS
PRECLUDED BY CITY ORDINANCE.

The City, its counsel, and witnesses should be precluded from referencing, testifying about,

alluding to, and making arguments about any prior violations and alleged facts related to any
5



violations in Respondent’s First Appearance. This is Respondent’s second appearance before the

City Council.

A motion in limine is made to exclude the introduction of objectionable evidence from trial.
Hebrink v. Farm Bureau Life Ins., 664 N.W.2d 414,418 (Minn. Ct. App. 2003). (“'The purpose of
a Motion in Limine is to avoid injection into trial of matters which are irrelevant, inadmissible
and prejudicial.”). A motion in limine may also preclude a particular argument. See State ».
Benniefield, 678 N.W.2d 42, 45 (Minn. 2004) (court granted motion in limine to prevent

defendant from arguing that particular intent or knowledge was element of crime).

The Minnesota Rules of Evidence govern what is irrelevant, inadmissible, and prejudicial and
provide guidance for determining whether, on a motion in limine, an advance ruling is warranted

to prevent inadmissible evidence from the trial and may streamline the presentation of the case.

Minn. R. Evid. 402 states that “[a]ll relevant evidence is admissible, except as otherwise
provided by the United States Constitution, the State Constitution, statute, by these rules, or by
other rules applicable in the courts of this state. Evidence which is not relevant is not
admissible.” Relevant evidence is defined by Minn. R. Evid. 401 as “evidence having any
tendency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence.” See State v. Quick,

659 N.W.2d 701,713 (Minn. 2003).

Evidence may be properly excluded where not relevant to matters at issue. See Iz re Metro

Siding, Inc., 624 N.W.2d 303. 308 (Minn. Ct. App. 2001) (“Where the parties have limited
6



themselves to a specific cause of action, they cannot then admit evidence that addresses another
cause of action.”); see also Hagel v. Schoenbauer, 532 N.W.2d 255,258 (Minn. Ct. App. 1995) (trial
court properly excluded evidence of lack of Class B driver's license because lack of license
irrelevant to negligence claim; lack of Class B license not negligence per se); see also State ».
Widell, 530 N.W.2d 566, 570 (Minn. Ct. App. 1995) (defendant does not have unfettered right to

offer irrelevant and inadmissible evidence).

This is Respondent’s second appearance before the City Council in an adverse action alleging
a license violation. “A second violation within twelve (12) months shall be treated as a second
appearance for the purpose of determining the presumptive penalty.” SPLC §310.05 (m)(v)(1)(1-
29-2021); and see SPLC §310.05(m)(iii)(““ violations occurring after the date of the formal notice
of hearing [on a 1** appearance] shall be the subject of a separate proceeding and dealt with as a

‘2nd Appearance’ before the council.”).

When a respondent makes a second appearance before the City Council in an adverse action
alleging a license violation, “the council shall impose the presumptive penalty for the violation or
violations giving rise to the subsequent appearance without regard to the particular violation or

violations that were the subject of the first or prior appearance.” Id. at (m)(iv).

Because the City’s Code precludes considering the violations in Respondent ’s first
appearance, any reference, testimony, or argument based on the allegations or violations in

Respondent’s first appearance are not relevant. Accordingly, any reference, testimony, or



argument based on any of the allegations, admissions, or findings made in Respondent’s first

appearance should be barred.

II. TESTIMONY FROM MR. HUDAK ABOUT EXHIBIT 4 SHOULD BE
EXCLUDED.

The City has listed a report at Exhibit 4, Report of Joseph Voyda, it intends to offer as
evidence at the hearing. The City, however, lists only one witness to introduce this report

through. Minn. R. Evid. 602 states:

A witness may not testify to a matter unless evidence is introduced sufficient
to support a finding that the witness has personal knowledge of the matter. ...

See also Holweger v. Great V. Ry. Co., 269 Minn. 83, 95, 130 N.W.2d 354 (1964) (co-worker could
not render opinion as lay witness as to condition of coupler without personal knowledge);
Elsberry v. Great N. Ry. Co., 265 Minn. 352, 357,121 N.W.2d 716 (1963) (improper foundation for

lay witness testimony where not based on personal knowledge).

Erik Hudak, the City’s only listed witness, does not have personal knowledge of Ex . No.
4--Report of Joseph Voyda with photos from February 8, 2021, complaint Inspection in which
prohibited flavored tobacco products were found. Mr. Hudak was not present during this
compliance inspection, and he did not draft this report. Mr. Hudak did not take the photos or
screenshots listed either. As a result, Mr. Hudak should be precluded from giving testimony on

the Voyda Report under Minn. R. Evid. 602.

III. THE CiTY SHOULD BE SANCTIONED FOR SPOLIATION OF
EVIDENCE.



The City has admitted it Jost critical video recorded evidence that Respondent could have
used in his defense and to show mitigating factors for any penalty imposed by the City. The term
“spoliation” generally refers to the destruction of relevant evidence by a party. Foust ».

McFarland, 698 N.W.2d 24 (Minn. Ct. App. 2005).

The Minnesota Supreme Court has determined that the negligent or inadvertent destruction
of property also subjects a party to serious sanctions. In Patton v. Newmar Corp., 538 N.W.2d 116
(Minn. 1995), the Supreme Court on a matter of first impression addressed the scope of the trial
court's authority to impose a sanction for spoliation of evidence. The Court concluded that

courts have inherit judicial authority to resolve spoliation of evidence issues.

Trial judges have inherent power to impose sanctions for the loss, destruction or spoliation of
evidence even in the absence of a violation of a court order or a finding of bad faith or willful
destruction; the appropriateness and extent of the sanctions is determined by “the prejudice to
the opposing party.” Patton, 538 N.W.2d at 117-118 (whether the spoliation is deliberate or

negligent or unintentional is also relevant).

In this case, Respondent is seriously and unduly prejudiced by the City’s failure to secure the
video recording. This precludes Respondent from using the video recording to clear his name
after the City has drug it through the mud in two cases spanning over three years. Respondent
could have used that video recording to show mitigating factors to support a $500.00 fine being

imposed or less via a downward departure from the penalty matrix.



The City’s loss of the evidence has prejudiced Respondent’s ability to defend itself and put
forth the defense it finds suitable. An appropriate remedy would be to restrict the City, its
counsel and its witnesses from referring to, testifying about, alluding to, or mentioning anything
about the events allegedly captured on the video evidence. The City should further be restricted
from making any arguments at the hearing based on anything alleged to be shown in the
destroyed video and from using any of the dismissed allegations to support an upward departure

from the presumptive penalty of a $1,000.00 fine.

CONCLUSION

For all these reasons, the Court should sanction the City appropriately for its loss of
evidence, and Mr. Hudak should be precluded from testifying about matters he does not have
personal knowledge of, including Exhibit 4. Further, the City, its counsel and its witnesses should
be precluded from any reference, testimony, or argument based on the allegations or violations in
Respondent’s first appearance. Any reference, testimony, or argument based on any of the
allegations, admissions, or findings made in Respondent’s first appearance proceeding are not

relevant and will be unduly prejudicial to Respondent so they should be barred.

10



Dated: March 6, 2024

Respectfully submitted,

LAW prLC

Mark K. Thompson #297343
4927 34th Avenue South

100 Nokomis Professional Building
Minneapolis, Minnesota 55417
(612) 999-2404
mkt@mbktlawoffice.com

ATTORNEY FOR RESPONDENT
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RECEIVED

By: OAH on 03/05/2024 6:04pm

STATE OF MINNESOTA

OFFICE OF ADMINISTRATIVE HEARINGS

OAH Docket No.: 23-6020-39016

In Re: Cigarette/Tobacco licenses held by Zakariya Abukhudeer d/b/a The One Stop
Market LLC for the premises located at 1541 Maryland Avenue in Saint Paul.

License ID #: 20190001624

AMENDED WITNESS LIST

To: CiTY OF SAINT PAUL, THROUGH ITS CITY ATTORNEY, LYNDSEY M.
OLSON AND ASSISTANT CITY ATTORNEY, THERESE SKARDA, OFFICE OF
THE SAINT PAUL CITY ATTORNEY, 400 CiTY HALL, 15 WEST KELLOGG
BLVD., SAINT PAUL, MINNESOTA 55102:

Licensee, above-named, may call the following witnesses to testify at the evidentiary
hearing scheduled to begin on March 6, 2024:

1. Zakariya Abukhudeer;

2. Maan Abukhudeer;
3. DSI Licensing Manager Eric Hudak;
This list may be amended at any time before the hearing. Licensee reserves the right to
call any witness listed by the City and any unnamed witnesses for impeachment

purposes.
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Respectfully submitted,

Dated: March 5, 2024 MKT LAW prLC

ark K. #297343
4927 34th Avenue South
100 Nokomis Professional Building
Minneapolis, Minnesota 55417
(612) 999-2404

mkt@mbktlawoffice.com

ATTORNEY FOR LICENSEE



STATE OF MINNESOTA

OFFICE OF ADMINISTRATIVE HEARINGS

OAH Docket No.: 23-6020-39016

In Re: Cigarette/Tobacco licenses held by Zakariya Abukhudeer d/b/a The One Stop
Market LLC for the premises located at 1541 Maryland Avenue in Saint Paul.

License ID #: 20190001624

AMENDED EXHIBIT LIST

To: CiTY OF SAINT PAUL, THROUGH ITS CITY ATTORNEY, LYNDSEY M.
OLSON AND ASSISTANT CITY ATTORNEY, THERESE SKARDA, OFFICE OF
THE SAINT PAUL CITY ATTORNEY, 400 C1TY HALL, 15 WEST KELLOGG
BLVD., SAINT PAUL, MINNESOTA 55102:

Licensee, above-named, may offer the following exhibits at the evidentiary hearing

scheduled for March 8, 2024:

ExHIBIT No. DESCRIPTION

Exhibit 100 March 24, 2021, Notice of Violation and Request for
Upward Departure to Revocation with attachments

Exhibit 101 January 30, 2023, Amended Notice of Violation and
Request for Upward Departure to Revocation with
attachments

Exhibit 102 CN #21-026681 Amended Report of Sergeant Charles
Graupman dated 6/14/2023

Exhibit 103 The One Stop Market January 2021 videos

Exhibit 104 Affidavit of Joseph Voyda

Exhibit 105 Affidavit of Charles Graupman

Exhibit 106 Affidavit of Dan Niziolek




Exhibit 107 Affidavit of Eric Hudak

Exhibit 108 Supplemental Affidavit of Joseph Voyda

Exhibit 109 City of St. Paul: RES PH 23-10 (1/18/2023)

Exhibit 110 City of St. Paul: Notice of Council Hearing
(11/10/2021) and enc. RES PH 21-300
(11/17/2021)

Exhibit 111 Text messages: SPPD and The One Stop
(6/22/2020 -10/12/2020)

Exhibit 112 The One Stop Market, LLC’s Employee Loiter
Control Rules

Exhibit 113 OAH 80-6020-37157: FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
RECOMMENDATION (12/22/2022)

Exhibit 114 OAH 60-6020-37157: RECOMMENDATION
AND ORDER ON MOTION FOR SUMMARY
DISPOSITION (9/7/2021)

Exhibit 115 Cigarette Policy for Store Employees

This list may be amended at any time before the hearing. Licensee reserves the right to

offer any exhibit listed by the City and any unlisted exhibits for impeachment purposes.




Respectfully submitted,

Dated: March 5, 2024 MKT LAW prLC

ark K. #297343
4927 34th Avenue South
100 Nokomis Professional Building
Minneapolis, Minnesota 55417
(612) 999-2404

mkt@mbktlawoffice.com

ATTORNEY FOR LICENSEE



OFFICE OF THE CITY ATTORNEY

' SAINT PAUL LYNDSEY M. OLSON, CITY ATTORNEY
LUl CITY ATTORNEY Civil Division, 15 Kellogg Blvd. West, 400 City Hall
Saint Paul, MN 55102

Tel: 651-266-8710 | Fax: 651-298-5619

March 4, 2023

Mr. Mark K. Thompson

MKT Law, PLC

4927 - 34™ Avenue South

100 Nokomis Professional Building
Minneapolis, MN 55417

RE: Cigarette/Tobacco license held by Zhariya Abukhudeer d/a/b The One Stop Market LLC for
the premises located at 1541 Maryland Avenue in Saint Paul
License ID: 20190001624
OAH Docket 23-6020-39016

Mr. Thompson:
Please find attached and served upon you the following Amended Witness List.

1. Eric Hudak, DSI Licensing Manager, 375 Jackson Street, Ste. 220, St. Paul, MN 55101. (651) 266-9132
Sincerely,

Therese Skarda, Assistant City Attorney
License No: 0240989

Office of the City Attorney

400 City Hall & Courthouse

15 West Kellogg Boulevard

Saint Paul, Minnesota 55102

(612) 266-8710

Cc: Suzanne Todnem Administrative Law Judge, Office of Administrative Hearings
PO Box 64620, St. Paul, MN 55164-0620

CITY OF SAINT PAUL STPAUL.GOV
MELVIN CARTER, MAYOR

The Saint Paul City Attorney’s Office does not discriminate
based on race, color, national origin, religion, sex/gender, disability, sexual orientation, gender identity, age, or veteran status
in the delivery of services or employment practices.



'Y SAINT PAUL

OFFICE OF THE CITY ATTORNEY
LYNDSEY M. OLSON, CITY ATTORNEY

Ll CITY ATTORNEY Civil Division, 15 Kellogg Blvd. West, 400 City Hall

Saint Paul, MN 55102
Tel: 651-266-8710 | Fax: 651-298-5619

March 4, 2023

Mr. Mark K. Thompson

MKT Law, PLC

4927 - 34™ Avenue South
100 Nokomis Professional Building

Minneapolis, MN 55417

RE: Cigarette/Tobacco license held by Zhariya Abukhudeer d/a/b The One Stop Market LLC for
the premises located at 1541 Maryland Avenue in Saint Paul
License ID: 20190001624
OAH Docket 23-6020-39016

Mr. Thompson:

Please find attached and served upon you the following Second Amended Exhibit List for the administrative
hearing scheduled on March 8, 2024.

Exhibit No.

Description

Ex. No.5-1-5-9

Amended Notice of Violation with argument for upward departure.

Ex. No.5-17 - 5-26

Report of Joseph Voyda with photos from February 8, 2021, complaint Inspection in
which prohibited flavored tobacco products were found.

Ex. No.5-27 - 5-56

Educational material sent to licensees by DSI.

Ex. No. 6

Saint Paul City Council RES PH 23-10 Adopting Recommendation of ALJ's and
upwardly departing one box on the penalty matrix to $1,000.

Ex. No. 8 Recommendation and Order on Motion for Summary Disposition of Judge LaFave.

Ex. No. 11 Saint Paul Legislative Code 310 (version that was in existence at the time of this
violation).

Ex. No. 12 Saint Paul Legislative Code 324 (version that was in existence at the time of this
violation).

Ex. No. 13 Saint Paul Legislative Code 324 (current version).

Ex. No. 15 June 18, 2020, Email from Eric Hudak to Licensee that included relevant section of
Saint Paul Legislative Code and statement regarding Licensee’s responsibility.

Sincerely,

CITY OF SAINT PAUL

STPAUL.GOV

MELVIN CARTER, MAYOR

The Saint Paul City Attorney’s Office does not discriminate

based on race, color, national origin, religion, sex/gender, disability, sexual orientation, gender identity, age, or veteran status

in the delivery of services or employment practices.



OFFICE OF THE CITY ATTORNEY
LYNDSEY M. OLSON, CITY ATTORNEY

LUl CITY ATTORNEY Civil Division, 15 Kellogg Blvd. West, 400 City Hall
Saint Paul, MN 55102
Tel: 651-266-8710 | Fax: 651-298-5619

Therese Skarda, Assistant City Attorney
License No: 0240989

Office of the City Attorney

400 City Hall & Courthouse

15 West Kellogg Boulevard

Saint Paul, Minnesota 55102

(612) 266-8710

Cc: Suzanne Todnem Administrative Law Judge, Office of Administrative Hearings
PO Box 64620, St. Paul, MN 55164-0620

CITY OF SAINT PAUL STPAUL.GOV
MELVIN CARTER, MAYOR

The Saint Paul City Attorney’s Office does not discriminate
based on race, color, national origin, religion, sex/gender, disability, sexual orientation, gender identity, age, or veteran status
in the delivery of services or employment practices.



STATE OF MINNESOTA)
) ss. AFFIDAVIT OF SERVICE BY U.S. MAIL

COUNTY OF RAMSEY)

Shawn McDonald, being first duly sworn, deposes and says that on the 24™ day of March, he
served the attached NOTICE OF VIOLATION AND REQUEST FOR UPWARD DEPARTURE
TO REVOCATION and a correct copy thereof in an envelope addressed as follows:

Mark K. Thompson

MKT Law, PLC

4927 34" Avenue South

100 Nokomis Professional Building
Minneapolis, MN 55417

(which is the last known address of said person) depositing the same, with postage prepaid, in the

United States mail at St. Paul, Minnesota.
7

“Shawn McDonald

Subscribed and sworn to before me
This 24" day of March 2021

i%d Notary Public-Minnesota
A My Commission Expires Jan 31, 2025




OFFICE OF THE CITY ATTORNEY
Lyndsey M. Olson, City Attorney

CITY OF SAINT PAUL Civil Division Telephone: 651 266-8710

Mayor Melvin Carter 400 City Hall and Court House Facsimile: 651 298-5619
15 West Kellogg Boulevard
Saint Paul, Minnesota 55102

March 24, 2021

EXHIBIT

NOTICE OF VIOLATION AND 6 -a
REQUEST FOR UPWARD DEPARTURE TO -
REVOCATION

The One Stop Market LLC

1541 Maryland Avenue

Saint Paul, MN 55106

Attn: Mark K. Thompson, MKT Law, PLC, 4927 34" Avenue South, 100 Nokomis Professional Building,
Minneapolis, MN 55417 on behalf of Zhariya Abukhudeer,

RE:  Cigarette/Tobacco license held by Zhariya Abukhudeer d/b/a The One Stop Market LLC for the
premises located at 1541 Maryland Avenue in Saint Paul.
License ID #: 20190001624

Dear Mr. Thompson:

Per our conversation on Friday, February 19, 2021, please find the Notice of Violation and request for upward
departure to Revocation related to license violations which occurred after the first Notice of Violation that was
sent to your client.

In relation to these violations, the Department of Safety and Inspections (“Department™) is recommending
adverse action against the Cigarette/Tobacco license held by Zhariya Abukhudeer (“Licensee”) for the premises
known as The One Stop Market LLC located at 1541 Maryland Avenue in Saint Paul. (“Licensed Premises™)
including an upward departure to Revocation based on:

o Evidence that the Licensee failed to comply with his license condition requiring him to take reasonable
steps to discourage loitering on January 18, 2021,

¢ Evidence of failure to maintain video in accordance with his license condition,

¢ Evidence of multiple additional incidents of sales of flavored products on January 18, 2021 documented
on video provided by licensee,

* Evidence of a large volume of flavored products observed by Inspector Voyda during his inspection on
February 8, 2021 and documented report and through photos,

¢ Evidence that the licensed premises were being operated in a manner that violated several sections of
Saint Paul Legislative Code Section 306 on January 18, 2021 and February 8, 2021.

Saint Paul Legislative Code Section 310.06 sets forth a variety of reasons under which adverse actions can be
based.

The Saint Paul City Attorney's Office does not discriminate bused on race, color, national origin, religion, sex/gender, disability, sexual
ortentation, gender identity, age, or veteran status in the delivery of services or employment practices.



d/b/a The One Stop Market LLC
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e Section 310.06(b)(5) supports adverse action when there is a failure to comply with a condition set forth
in the license.

e Section 310.06(b)(6)(a) supports adverse action when “the licensee or applicant (or any person whose
conduct may by law be imputed to the licensee or applicant) has violated, or performed any act which is
a violation of, any of the provisions of these chapters or of any statute, ordinance or regulation

reasonably related to the licensed activity, regardless of whether criminal charges have or have not been
brought in connection therewith”

e Section 310.06(b)(6)(c) supports adverse action when “the licensee or applicant (or any person whose
conduct may be imputed to the licensee or applicant) has engaged in or permitted a pattern or practice of
conduct of failure to comply with laws reasonably related to the licensed activity or from which an
inference of lack of fitness or good character may be drawn.”

e Section 310.06 (b)(7) supports adverse action when the “activities of the licensee in the licensed activity
created or have created a serious danger to the public health, safety or welfare, or the licensee performs
or has performed his or her work or activity in an unsafe manner”.

e Section 310.06(b)(8) supports adverse action when “the licensed business, or the way in which such
business is operated, maintains or permits conditions that unreasonably annoy, injure or endanger the
safety, health, morals, comfort or repose of any considerable number of members of the public.

Section 310.05(m)(2) supports adverse action when there is a violation of the provisions of the legislative code
relating to the licensed activity.

Section 310.05(m)(1) supports adverse action when there is a violation of conditions placed on the license.

In this case, the Department bases its request for adverse action on violations of License Conditions #2 and #3,
violations of Saint Paul Legislative Code Section 324.07 (f) which prohibits the sale flavored products, and the
allegations that the way in which the Licensed Premises are run and managed violate Saint Paul Legislative
Code Sections 310.06(b)(5), 310.06(b)(6)(a), Section 310.06(b)(6)(c), 310.06(b)(7) and (8).

The Department believes that the facts outlined below, along with attachments and video prove the violations
beyond a preponderance of the evidence.

The relevant License Conditions for the Licensed Premises are:

#2 The licensee shall take reasonable steps to discourage loitering in front of or on the property of the
licensed business.

#3 The license holder shall maintain video surveillance cameras inside and outside the establishment in
accordance with the Saint Paul Police Dept. (SPPD) recommendations. The video recording shall be
kept by the license holder for at least thirty (30) days and shall be available for viewing by the Saint Paul
Police Department (SPPD) immediately upon request. In addition, if the SPPD responds to a call at the
licensed premises, and due to the crime, requests that a copy of the surveillance footage be immediately
provided, the license holder shall have technology available to make the copy at the time of the request
and shall have it for the police without delay. In other cases, if the SPPD or the Department of Safety
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and Inspections (DSI) requests copies of the surveillance tapes, licensee shall have a 48-hour period in
which to provide such copies.

The relevant portion of the Saint Paul Legislative Code relating to the sale of flavored products is:

Saint Paul Legislative Code Section 324.07 — Sales Prohibited.
(f) No person shall sell, offer for sale, or otherwise distribute any flavored products.

Requested Penalty — Revocation:

Saint Paul Legislative Code Section 310.05 (m)(1) prescribes a $500 fine for a first violation within a
12-month period. The prescribed penalty for a second violation is a $1,000 fine. The prescribed penalty

for a third violation is a $2,000 penalty and a 10-day suspension of all licenses. The prescribed penalty
for a fourth violation is Revocation of all licenses.

Although matrix penalties are presumed to be appropriate, Saint Paul Legislative Code Section 310.05

allows council to upwardly depart when the council finds that there are substantial and compelling
reasons to do so.

Saint Paul Legislative Code Section 310.05(m)(i1) also states that the occurrence of multiple violations
shall be grounds for departure from such penalties at the council’s discretion (emphasis added). The
Department would note that just one violation of an ordinance or statute is a basis for adverse action and
the imposition of a matrix penalty.

The Department believes that substantial and compelling reasons to upwardly depart to revocation
include:

- the number of times that the conditions of the license were violated,

- the number of times that the provisions of the code related to the licensed activity were violated,

- the blatant nature of the violations and the total disregard for ordinances and license
requirements,

- the serious danger that failure to follow the conditions of the license caused,

- the frequency of the violations,

- the failure to maintain surveillance equipment in good working order,

- the failure to attempt to check identification of individuals who appear to be underage before
selling them tobacco products, and

- the fact that these additional serious violations occurred after a June 18, 2020 meeting with the

Department, representatives of the Saint Paul Police Department and you to discuss the problems
at the Licensed Premises.

The Department believes that the report of Inspector Voyda, video and photographic evidence support
the violations and the Department plans on asking the City Council to impose the costs as allowed under
310.05 (k). The potential costs are listed under 310.05(k) and include but are not limited to the cost of
the administrative hearing, city attorney and staff time.
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List of Violations in Chronological Order:

Violation #1 — Licensee failed to take reasonable steps to discourage loitering in front of or on the
property of the licensed business on January 18, 2021.

License Condition Violated: Condition #2 The licensee shall take reasonable steps to discourage
loitering in front of or on the property of the licensed business.

Synopsis of Alleged Facts: On January 18, 2021 Saint Paul Police responded to a call at the Licensed
Premises on a report of a person who had been shot in the parking lot and taken to Regions hospital with
non-life threatening injuries. Saint Paul Police documented the incident under Saint Paul Police Case
Number (“CN”) 21011884. Responding officers recovered six (6) 9mm casings near the scene. Officers

also spoke with employees who advised that a bullet had entered the front entry door of the business and
had lodged itself into a small ice cream freezer.

On January 19, 2021, Sgt. Graupman, the Sgt. currently assigned to DSI learned of this incident.

On January 21, 2021, Sgt. Graupman drafted and delivered a formal letter requesting surveillance video
from Monday, January 18, 2021 from 12:30 p.m. to 2:30 p.m. on Monday, January 18, 2021.

On January 25, 2021 the requested video was turned in at DSI. Sgt. Graupman viewed the video and
made the following observations which DSI alleges support adverse action on the basis that the Licensee

failed to take reasonable steps to discourage loitering in front of or on the property of the licensed
business on January 18, 2021:

e 12:19 hours — Sgt. Graupman reports in CN 21026681 that he observed 2 vehicles, 1 black
Chevrolet and a black Dodge Caliber arrive and park in the parking lot near the S/W corner of
the lot. These vehicles remain in the lot for an extended period of time.

e 12:50 hours - Sgt. Graupman reports in CN 21026681 that he observed a black Hyundai sedan
arrive and back into a parking space in the parking lost near the S/W corner of the lot next to the
vehicles above. He observed that from this period of time until the shooting at 1:31 hours, the
occupants of these vehicles enter and exit their vehicles and the Hyundai multiple times. He
observed that the occupants are seen approaching customers and entering customers vehicles that
arrive in the parking lot. While it was unclear based on the quality of the video if items were
being exchanged during the interactions based on Sgt. Graupman’s training and experience, this
type of behavior can be indicative of narcotics transactions.

e Sgt. Graupman reports in CN 21026681 that at no point did he observe any of the employees of
the Licensed Premises perform a walk thru of the parking lot or monitor the activity. He also

noted that this suspicious behavior could be deemed loitering on its own — but no request was
made for a police response.

EXHIBIT

==
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e Sgt. Graupman reports in CN 21026681 that at 12:31 hours a male stands in the crosswalk near
the middle of the street and raises a gun and fires towards the black Hyundai sedan, which is
occupied and still parked in the S/W portion of the business parking lot. After firing the shots,
the suspect then turns around and runs S/B. The black Hyundai then pulls out of the parking lot
and exists the parking lot, turning S/B on Hazelwood.

Violation #2 - On January 18,2021, Licensee failed to maintain video camera in accordance with License
Condition #3.

License Condition Violated: License Condition #3 which states: “The license holder shall maintain video
surveillance cameras inside and outside the establishment in accordance with the Saint Paul Police Dept.
(SPPD) recommendations. The video recording shall be kept by the license holder for at least thirty (30) days
and shall be available for viewing by the Saint Paul Police Department (SPPD) immediately upon request. In
addition, if the SPPD responds to a call at the licensed premises, and due to the crime, requests that a copy of
the surveillance footage be immediately provided, the license holder shall have technology available to make
the copy at the time of the request and shall have it for the police without delay. In other cases, if the SPPD or

the Department of Safety and Inspections (DSI) requests copies of the surveillance tapes, licensee shall have a
48-hour period in which to provide such copies.”

Synopsis of Alleged Facts: Sgt. Graupman noted in CN 2106681 that when he viewed the video turned
in to DSI by the Licensee he noted that the DVR time displayed on the surveillance video from the
business was approximately 6 minutes behind the actual time. This information was also documented in
a separate supplemental report by Video Management Technician Ricard Bertholf.

Violation #3 — On January 18, 2021 the Licensee sold flavored tobacco products in violation of
Saint Paul Legislative Code Section 324.07 (f).

Portion of Saint Paul Legislative Code Section 324.07 violated — (f) “No person shall sell, offer for
sale, or otherwise distribute any flavored products.

Synopsis of Alleged Facts: DSI Inspector Joseph Voyda viewed the January 18, 2021 video and pulled still
photographs of 6 separate sales of flavored products, specifically:

e Camera 6 —1/18/2021 at 12:18:14 — Backwoods Russian Créme Cigars

e Camera 6 —1/18/2021 at 12:19:18 — Dutch Honey Fusion and Blue Dream Fusion Cigars
e Camera 6 — 1/18/2021 at 12:44:04 — Dutch Honey Fusion Cigars

e Camera 6 — 1/18/2021 at 12:46:01 — Backwoods Honey Burbon Cigars

Violation #4 - The Licensee (or any person whose conduct may be imputed to the licensee)
managed the property engaged in or permitted a pattern or practice of conduct of failure to
comply with laws reasonable related to the licensed activity or from which an inference of lack of
fitness or good character may be drawn; the activities of the licensee in the licensed activity
created or have created a serious danger to the public health, safety or welfare and the licensed
business, or the way in which such business is operated, maintains or permits conditions that
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unreasonably annoy, injure or endanger the safety, health, morals, comfort or repose of any
considerable number of the members of the public.

Saint Paul Legislative Code Sections Violated: Saint Paul Legislative Code Sections 310.06(b)(6)(a),
Section 310.06(b)(6)(c), 310.06(b)(7) and (8).

Synopsis of Alleged Facts:
o Video recovered of January 18, 2021 shooting shows a failure to monitor Licensed Premises.

o 12:19 hours — Sgt. Graupman reports in CN 21026681 that he observed 2 vehicles, 1
black Chevrolet and a black Dodge Caliber arrive and park in the parking lot near the
S/W corner of the lot. These vehicles remain in the lot for an extended period of time.

o 12:50 hours - Sgt. Graupman reports in CN 21026681 that he observed a black Hyundai
sedan arrive and back into a parking space in the parking lot near the S/W corner of the
lot next to the vehicles above. He observed that from this period of time until the
shooting at 1:31 hours, the occupants of these vehicles enter and exit their vehicles and
the Hyundai multiple times. He observed that the occupants are seen approaching
customers and entering customers vehicles that arrive in the parking lot. While it was
unclear based on the quality of the video if items were being exchanged during the
interactions based on Sgt. Graupman’s training and experience, this type of behavior can
be indicative of narcotics transactions.

o Sgt. Graupman reports in CN 21026681 that at no point did he observe any of the
employees of the Licensed Premises perform a walk thru of the parking lot or monitor the
activity. He also noted that this suspicious behavior could be deemed loitering on its own
— but no request was made for a police response.

o Sgt. Graupman reports in CN 21026681 that at 12:31 hours a male stands in the
crosswalk near the middle of the street and raises a gun and fires towards the black
Hyundai sedan, which is occupied and still parked in the S/W portion of the business
parking lot. After firing the shots, the suspect then turns around and runs S/B. The black
Hyundai then pulls out of the parking lot and exists the parking lot, turning S/B on
Hazelwood.

e Sergeant Graupman documented in his CN 21026681 that during the year period between 02/09/2020
and 02/09/2021, this property generated 786 calls for police service. 529 of the calls were self-generated
police activities to include - traffic stops, proactive police visits, and investigations. 59 of the calls were
deemed “quality of life” type calls having a direct and negative impact on the surrounding neighborhood
residents.

e Inspector Voyda noted that his observations of the video from January 18, 2021 showed that no
customers were carded by the clerk for tobacco purchases.

e Repeated sales of prohibited flavored tobacco products on January 18, 2021 and the presence of a large
amount of prohibited flavored tobacco products on February 8, 2021.

Violation #5 — On February 8, 2021 the Licensee sold flavored tobacco products in violation of
Saint Paul Legislative Code Section 324.07 (f).
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Portion of Saint Paul Legislative Code Section 324.07 violated — (f) “No person shall sell, offer for
sale, or otherwise distribute any flavored products.

Synopsis of Alleged Facts:

On February 8, 2021 Sgt. Graupman and DSI Inspector Voyda went to the Licensed Premises to follow
up on a licensing complaint. They made contact with 2 employees working behind the front counter.
They verbally identified one of the employees as the Licensee, Zakariya Abukhudeer. Inspector Voyda
informed them that the purpose of this inspection was to ensure that the Licensed Premises was
compliant with Saint Paul Legislative Code 324.07(f). During the Inspection, Inspector Voyda located
and photographed multiple boxes containing prohibited flavored products behind the sales area.
Inspector Voyda advised the Licensee to remove the prohibited products from the premises.

The Licensee has three (3) options:

1. If you do not contest the imposition of the proposed adverse action, you may do nothing. If [ have not
heard from you by April 7, 2021, I will presume that you have chosen not to contest the proposed adverse
action and the matter will be placed on a City Council Consent Agenda for revocation of the licenses.

2. If you wish to admit the facts but you contest the upward departure to revocation, you may have a public
hearing before the Saint Paul City Council. You will need to send me a letter with a statement admitting to the
facts and requesting a public hearing no later than April 7, 2021. The matter will then be scheduled before the

City Council to determine whether to revoke the license. You and your client will have an opportunity to appear
before the Council and make a statement.

3. If you dispute the facts outlined above, you may request a hearing before an Administrative Law Judge
(ALJ). You will need to send me a letter disputing the facts and requesting an administrative hearing no

later than April 7, 2021. At that hearing both you and the City will appear and present witnesses, evidence and
cross-examine each other's witnesses. After receipt of the ALJ's report (usually within 30 days), a public
hearing will need to be scheduled. At that time, the City Council will decide whether to adopt, modify or reject
the ALJ's report and recommendation. Please note: If you choose an administrative hearing, the Department of
Safety and Inspections reserves the right to request that City Council impose the costs of the administrative
hearing, per Saint Paul Legislative Code § 310.05 (k).

If you have not contacted me by April 7, 2021, I will assume that you do not contest the Revocation of

your licenses. In that case, the matter will be placed on a City Council Consent Agenda for approval of
the recommended penalty.

Sincerely, . ¢

Therese Skarda
Assistant City Attorney
License No.: 0240989 EXHIBIT

5-8
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cc: Zhariya Abukhudeer; 520 Lake Elmo Ave N; Lake Elmo, MN 55042
Zamzam Inc.; 1149 97th LN NW; Coon Rapids, MN 55433

Attachments: January 18, 2021 Surveillance video observations from Inspector Joseph Voyda
A copy of January 21, 2021 letter from the Department of Safety and Inspections requesting
January 18, 2021 video.
A copy of February 8, 2021 Inspector’s report from Inspector Joseph Voyda
License Group Comments Text
Adverse Action Comments Text
STAMP — Ownership/Zoning Information
Photos
Vendor tobacco education packet
Saint Paul Police Department address/Intersection Report from 2/10/2020 to 2/10/2021
Saint Paul Police Report Case Number: 21026555
Saint Paul Police Report Case Number: 21026681
Saint Paul Police Report Case Number: 21011884

EXHIBIT

e




DEPARTMENT OF SAFETY AND INSPECTIONS
Ricardo X Cervantes, Direclor

A CITY OF SAINT PAUL Business Licensing Telephone: 651-266-8989
1 373 Jackson Street, Suite 220 Facsimile: 657-266-9124
111} Saint Paul, Minnesota 35101-1806  Web: www.stpaul.gov/dsi

1541 Maryland Avenue East — DBA: The One Stop Market
license # 20190001624

Complaint Inspection for Flavored Tobacco Products

February 8, 2021

Evidence of violations to be added to current Adverse Action

Violations Found:

City of Saint Paul’s Legislative Code -Licenses 324.07(f) & Zoning Code 65.535 (a} (b) — Flavor violations, distance
requirement, and not zoned for a product shop to sell flavored tobacco.

NOTE: Education to the licensee on the flavor violations found and education given that 1541 Maryland Avenue
East — DBA: The One Stop Market, was not a Tobacco Product Shop.

See attached documents for pictures of violations and the ‘Inspectors Report’ dated February 8, 2021

loseph Voyda
Licensing inspector [l

February 8, 2021

AA-ADA-EEO Employer




DEPARTMENT OF SAFETY AND INSPECTIONS
Ricardo X Cervanier, Director

CITY OF SAINT PAUL Business Licensing Telsplione: 651-266-$989
375 Jackson Streer, Suiwe 136G Facstmide: 651-166-9124
ANAR Sam: Paul, Minnecotg 55101-1806  Web: www s gov/des

inspector’s Report

Inspectors Name: Joseph Vovda

Date: 2/8/2021

Business/Property Name: The One Stop Market

Property Address: 1541 Maryland Avenue East

Reason for Visit: Complamnt for flavored product being sold

Observations: Multiple flavor violations found behind counter
Photos Taken: ] Yes __No — Area(s) of where the Photo(s] where taken:
Behind the counter’/register
Action Taken: __IEducation / warning
_ Request for Adverse Action
Other: Additional violations found from a complaint received to DSI to be added to the cusrent
Adverse Action

Details of Conversations (Statements to and by Person Responsible for Property):

Upon arnival oa February 8. 2021. I spoke with the licensee Zakaniya Abukhudeer. I mtroduced myself as an
Inspector for the City of Saint Paul with DSI I introduced the Samnt Paul Police officer that works with DSL I
explaned that I was there for mnspection from a complaint that was received by DSI for flavor tobacco product
being sold.

In piam sight located behind the counter/cash register were multiple flavor tobacco product violations (See
Attached Photos — 20 Total). I asked Zakariya if there were any other flavor products that were present or
ludden. his response was “no we don't sell menthol and no other flavor products™ Confinuing the mnspection, I
advised Zakariya to move all products off the prenuses. I educated Zakariya on the flavor viclations that were
discovered, he agreed and said. “it wouldn’t happen agam™

Types of flavored tobacco products found: ‘Dutch’ - Insh Fusion, Java Fuston, Berry Fusion. Honey Fusion.
Blue Dream Fusion and Rum Fusion, ‘Zig Zag™ — Purple. Blue and Pink ‘Backwoods™ — Black Russian. Honey
Berry. Russian Cream, Dark Stout. Honey Bourbon, and Honey. “Black & Mild" — Wine.

AA-ADA-EEO Employer




License Group Comments Text 02/08/2021
Licensee: THE ONE STOP MARKET LLC
DBA: THE ONE STOP MARKET

License #: 20190001624

2/8/2021 Complaint inspection - Multiple flavor violations found JNV

5/26/2020 To CAO for adverse action. Violation of condition # 2 & #3

5/4/2020 recieved an email from licensee that he was not able to provide a copy of requested video.KS
4/27/2020 Letter sent requestiing inside video for 3/3020 due by 5/4/20.KS

4/6/2020 ALJ dismissed KS

02/04/2020 Spoke w#ith licensee to question his confusing written request for a PH. He changed his mind and advised he'd send another letter to request
an ALJ.

01/09/2020 Sent to the CAO for adverse action - MN Dept. of Revenue seizure for invoice - tobacco JNV

License Group Conditions Text 02/08/2021

Licensee: THE ONE STOP MARKET LLC
DBA: THE ONE STOP MARKET

License #: 20190001624

1. License holder will make sure that all refuse and trash that is on the premises and surrounding sidewatks 1s gicked up on a daily basis.

2. The licensee shall take reasonable steps to discourage loitering in front of or on the property of the licensed business.

3. The license holder shall maintain video surveiilance cameras inside and outside the establishment in accordance with the Samnt Paul Police Dept.
(SPPD) recommendations The video recordings shatt be kept by the license holder for at least thurty (30) days and shail be avaitable for viewing by the
Saint Paul Police Department (SPPD) immediately upon request. In addition, if the SPPD responds to a cali at the hcensed premises and due to the
crime, requests that a copy of the surveiliance footage be immediately provided. the license holder shall have technology available to make the copy at the
time of the request and shall have it for the police without delay. In other cases, If the SPPD or the Department of Safety and Inspections (DS1) requests
copies of the surveillance tapes. licensee shall have a 48-hour period in which to provide such copies.

4 Signage piaced on the inside and/or outstde of the window shall not take up more than 30% of the window space. and shall not be placed In the area
between four (4) and seven (7) feet above the adjacent ground level Sheiving and/ or disptays shall not be place in front of the window

Adverse Action Comments Text 02/08/2021
Licensee: THE ONE STOP MARKET LLC
DBA: THE ONE STOP MARKET

License #: 20130001624

10/21/2020 Notice of Prehearing Conference sent. SM

09/10/2020- Sent Notice of Violation with an 09/25/2020 deadiine to respond SM
1/15/20- NOV sent with a 1/29/20 deadline to respond. SM

3/9/20- Sent Notice of Prehearing Telephone Conference SM
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STAMP - Ownership / Zoning Information

New Search Help using this report

Run Date: 02/08/21 03:35 PM
Last updated from Ramsey County

House#: datalenn

Street

Name:

Click on "Other Application 5 below to access GIS MapIT, and Ramsey County Info

1541 Maryland Ave E - Sam’'S Dairy / 1543 Maryland Ave E - Uitimate Wash / 1545 Maryland Ave E - 55106-2931 -
Other Applications

Census Census Block: 3004  Council District Council: 2
PIN:
ISR Track: 30704 Ward: 6
Year Built: Foundation Sq Loan Company: Land Building
Feet: Value: 209000 Value: 251000
Unverified Usage: 10- GENERAL RETAIL & SVC- B- Commercial ISP: Units:

Zoning: B1/ B2

Legal Desc: SECTION 22 TOWN 29 RANGE 22 W 180 FT OF S 173 FT OF (SUB) TO ST AVE & ESMTS) OF SE 1/4 OF
SEC 22 TN 29 RN 22

Oowner:

Zamzam Inc

1149 97th Ln Nw

Coon Rapids MN 55433-4585
612-986-7315

EXHIBIT

= A0




SURGEON GENERAL
WARNING : Tobacoo
Use Increases the
sk of Infortility.
Sulbirth and Low
Birth Wesght

! WA repaam Ll

EXHIBIT

5-qQ)







EXHIBIT

S593

]
&




EXHIBIT

5849










DEPARTMENT OF SAFETY AND INSPECTIONS
Ricardo X. Cervantes, Director

CITY OF SAINT PAUL Business Licensing Telephone: 651-266-8939

375 Jackson Street, Suite 220 Facsimile: 651-266-9124
Saint Paul, Minnesota 55101-1806 ~ Web: www.stpaul.gov/dsi

March 01,2018
Dear Cigarette/Tobacco License Holder,

Thanks to your hard work and cooperation, the results of 2017 compliance checks for the sale of
tobacco to juveniles were very promising with 92% of Saint Paul’s licensed vendors passing
their initial inspection. The Department of Safety and Inspections (DSI) is required to conduct
inspections at all cigarette/tobacco retail locations in the city to monitor for compliance with
State Statute prohibiting tobacco sales to minors. Compliance checks consist of a person under
the age of 18 entering your establishment and attempting to purchase cigarettes or other tobacco
products. There may be multiple compliance inspections conducted throughout the year at any
given location. The continued efforts of Saint Paul’s licensed vendors to prevent juvenile access
to tobacco are appreciated by many.

Effective November 1, 2018, NEW flavored tobacco regulations take effect that prohibit the sale
of menthol, mint and wintergreen tobacco products including cigarettes at a vast majority of
licensed cigarette/tobacco retail establishments in Saint Paul. Only liquor stores that hold a
Cigarette/Tobacco license and tobacco product shops will be allowed to continue selling
menthol, mint and wintergreen flavored tobacco products. Tobacco product shops continue to be
the only establishments permitted to sell any other flavored tobacco products. It is strongly
encouraged that you work with your supplier to verify that products are compliant with the
City’s flavored tobacco restrictions prior to placing on display or offering for sale.

Please be reminded that single cigars and/or cigars in original packages of three or less must sell
at a retail price of not less than $2.60 per cigar before sales tax and cigars in original packages of
four or more must sell at a retail price of $10.40 or greater before sales tax.

The City of Saint Paul appreciates your continued cooperation in complying with these and all
other federal, state and local laws regulating tobacco and tobacco-related products. Failure to
comply with all applicable requirements will result in adverse licensing action. If you have
questions regarding cigarette/tobacco retailer requirements, you may contact a DSI Licensing
Inspector at 651-266-8989 and/or email DSI-InformationAndComplaints@ci.stpaul.mn.us.

Respectfully,

Barry Brown
DSI Licensing Inspector

EXHIBIT
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CITY OF SAINT PAUL
DEPARTMENT OF SAFETY AND INSPECTIONS
375 Jackson Street, Suite 220

Saint Paul, Minnesota 55101

Phone: 651-266-8989

Fax: 651-266-9124

Web: www sipaul.govidsi

Guide for Complying with Saint Paul Tobacco Ordinance Chapter 324

Information about the ordinance, menthe/ and flavored tobacco products

As of Nov. 1, 2018, mint, menthol and wintergreen tobacco products may only be sold in adult-only tobacco
product shops and liquor stores licensed to sell tobacco. Tobacco product shops are stores that make at
least 90 percent of their revenue from tobacco and do not allow access to anyone under the age of 18. Below
are examples of flavored products that can only be sold in adult-only tobacco product shops, and similar non-
flavored tobacco products that are allowed to be sold by all licensed tobacco vendors.

Unflavored Menthol Flavored Other Flavored

Tobacco Products Tobacco Products Tobacco Products
. L ‘|I_ TN , i ; -'.,':;:' ) :“:f o E;:j.?_?i;ﬂ"_

AT o mh kb
A

Adult-Only Tobacco
Product Shops

Liquor Stores Licensed | = : IS
to Sell Tobacco [, Aclels B o ST ALLOWED

Other Licensed (SRERY Bl n _ x NOT
Tobacco Vendors £ el R0 ALLOWED ALLOWED

Cigarettes

Examples of menthol cigarettes: Examples of non-menthol cigarettes: Marlboro,
Newport, Marlboro menthol, Kool true menthol, American Spirit, Pall Mall, and Camel unflavored
and Camel! Crush

Cigarettes that are not flavored are allowed to be sold in all

Menthol cigarettes can only be sold in liquor stores licensed to licensed tobacco vendors.
sell tobacco and adult-only tobacco product shops.
EXHIBIT
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Cigars and Cigarillos

NOT ALLOWED

Examples of flavored cigars and cigarillos:
Strawberry, Raspberry Cream, Mango, White
Grape, Wintergreen, Arctic Ice, and Grape

Examples of non-flavored cigars and cigarillos:
Garcia Vega, Swisher Diamonds, White Owl Silver,
and unflavored Black & Mild

Menthol, Mint, and Wintergreen flavored cigars and cigarillos
can only by sold in liquor stores licensed to sell tobacco and
Cigarillos and cigars that are not flavored are allowed to be

adult-only tobacco product shops. Other flavored cigars and
sold in all licensed tobacco vendors.

cigarillos can only be sold in adult-only tobacco product shops.
Smokeless Tobacco and Pouches

NOT ALLOWED

Examples of flavored smokeless tobacco:
Wintergreen Grizzly, Cherry Skoal, Wmtergrefen Examples of non-flavored smokeless tobacco:
Copenhagen Snuff, Grizzly Premium Straight,

Camel, Camel Snus Winterchill, General Swedish
Skoal Classic Straight, and Camel Snus Robust

Snus Mint and Camel Snus Mint
Smokeless Tobacco that is not flavored is allowed to be sold

Menthol, Mint, and Wintergreen flavored smokeless tobacco
c ly by sold in /i t i d to sell d
an only by sold in liquor stores licensed to sell tobacco an in il licensed tobacco vendors.
adult-only tobacco product shops. Other flavored smokeless
‘ EXHIBIT

tobacco can only be sold in adult-only tobacco product shops




E-cigarettes and E-juice

NOT ALLOWED

1 Wik

Examples of flavored e-cigarettes and e-juice:
Peach, Menthol, and Fruit Stripe e-juice; Cherry
Crush blu, Cool Menthol NJOY, Menthol Vuse Vibe,
Chai Vuse, and Sex on the Beach Starbuzz

Menthol, Mint, and Wintergreen flavored e-cigarettes and
e-juice can only by sold in liquor stores licensed to sell tobacco
and adult-only tobacco product shops. Other flavored
e-cigarettes and e-juice can only be sold in adult-only tobacco
product shops.

NOT ALLOWED

e @

ac;a'n-lasniié
CHIGH H

Examples of flavaored wraps: Strawberry, Grape
Ape, Blueberry Bomb and Mango/Pineapple hemp
wraps, Watermelon, Chicken & Waffles, and
Menthol wraps
Menthol, Mint, and Wintergreen flavored wraps can only by
sold in liquor stores licensed to sell tobacco and adult-only

tobacco product shops. Other flavored wraps can only be sold
in adult-only tobacco product shops.

Examples of non-flavored e-cigarettes and e-juice:
FIN Rich Tobacco, Rich Tobacco NJOY, Original

Vuse VIBE, and Classic Tobacco blu

E-cigarettes and e-juice that are not flavored are allowed to

be sold in all licensed tobacco vendors.

Example of non-flavored wraps: Natural hemp
wraps and Double Platinum Zer0 blunt wraps

Tobacco and hemp cigar and blunt wraps that are not flavored
are allowed to be sold in all licensed tobacco vendors.

EXHIBIT
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About

Recently, the Saint Paul City Council voted to change the way that tobacco is sold in our city. The tobacco
ordinance was changed to:

Limit the sale of tobacco products flavored with menthol, mint or wintergreen to adult-only tobacco product

shops and liquor stores that are licensed to sell tobacco.
These changes take effect on November 1, 2018.

For more information, please contact DS/ Licensing:
651-266-8989 or DSIComplaints@ci.stpaul.mn.us

il CITY OF SAINT PAUL
DEPARTMENT OF SAFETY AND INSPECUIONS
375 Jackson Street, Suite 220

Saiat Paul, Minnesota 33101

Phone: 651-266-8989

Fax: 651-266-9124

Web: wiww.sipaul.gov/dsi

Frequently Asked Questions

What tobacco products are included in the flavor restriction?

All forms of tobacco are included in the flavor restriction: cigarettes, e-cigarettes, e-cigarette liquid, cigars,
cigarillos, blunt and hemp wraps, shisha, and smokeless tobacco.

What “flavors” are restricted under this policy?

Any tobacco product that has a taste or smell other than plain tobacco is restricted under the ordinance.
Menthol, mint, and wintergreen flavored tobacco products can only be sold in adult-only tobacco product
shops and liquor stores licensed to sell tobacco. Other flavored tobacco products can only be sold in adult-
only tobacco product shops.

How does the ordinance define a flavored product?

Flavored product means any tobacco product, tobacco-related device, electronic delivery device, or
nicotine or lobelia delivery product that contains a taste or smell, other than the taste or smell of
tobacco, that is distinguishable by an ordinary consumer either prior to or during the consumption of
the tobacco product, electronic delivery device, or nicotine or lobelia delivery product, including, but
not limited to, any taste or smell relating to chocolate, cocoa, vanilla, honey, fruit, or any candy,
dessert, alcoholic beverage, herb, or spice. A public statement or claim, whether express or implied,
made or disseminated by the manufacturer of a tobacco product, tobacco-related device, electronic
delivery device, or nicotine or lobelia delivery product, or by any person authorized or permitted by
the manufacturer to make or disseminate public statements concerning such product or device, that
the product or device has or produces a taste or smell other than tobacco shall constitute
presumptive evidence that the product or device is a flavored product.

Continued...
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What if I'm not sure if the product is flavored?

Tobacco products with a flavor other than plain tobacco are considered “flavored” under this policy and
cannot be sold. Several companies have removed flavor descriptions from their labels. For example, tobacco
companies now sell grape-flavored cigars in purple wrappers without using the word “grape”. These
products are still considered “flavored” under this policy because they include a flavor {in this case, grape).

In addition to the definition in the ordinance language, this document is intended to help clarify and provide
examples of flavored products allowed and not allowed to be sold by tobacco retailers. If after reading the
ordinance language, reviewing this document, and reading the product label you are still unsure if the
product is flavored, the City recommends not selling the item. The burden is on the retailer to prove a
product is not flavored. Therefore we recommend not selling any products you are unsure about.

What are the penalties?

The penalties for selling tobacco to people under the age of 18 years are:
First violation—$200.00 fine
Second violation—$400.00 fine
Third violation—5$800.00 fine and a 7-day suspension of the license
Fourth violation—Revocation of the tobacco license

All other license violations incur the following penalties:
First violation—$500.00 fine
Second violation—5$1,000.00 fine
Third violation—52,000.00 fine and a 10-day suspension of the license
Fourth violation—Revocation of the tobacco license

What are other tobacco ordinance provisions | should remember?

1. Non-premium cigars, such as little cigars and cigarilios, must be priced at $2.60 each plus sales tax, after
coupons and discounts have been applied. A pack of four or more cigars must be sold for at least $10.40
plus sales tax. The minimum price of cigars is as follows:

« 1single cigar = $2.60 + sales tax

o 2-pack =$5.20 + sales tax

¢ 3-pack =57.80 + sales tax

o 4-pack or larger = $10.40 + sales tax
2. Tobacco product shops are required to prohibit entry to people under 18 years of age.
3. Cigarettes should not be sold in packages fewer than 20.
4. No tobacco or tobacco-related devices should be sold from a vehicle or other movable place of business.

5. Tobacco should not be sold from a vending machine unless the facility does not permit those under 18 to
enter at any time.

Who can | contact for more information?

For more information, please contact:

Inspector Barry Brown License Manager Eric Hudak
Barry.Brown@ci.stpaul.mn.us Eric.Hudak@ci.stpaul.mn.us
651-266-9143 651-266-9132 EXHIBIT
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: General reminders about the sale
of tobacco:

*Flavored tobacco products, such as kiwi strawberry
hemp wraps and grape cigarillos, can only be sold in
adult-only tobacco product shops (a store where at
least 90 percent of revenue comes from tobacco
sales). Menthol flavered tobacco products, including
cigarettes, can only be sold in adult-only tobacco
shops and liquor stores licensed to sell tobacco.

«Cigars must be sold for a minimum price of $2.60
each plus sales tax. The minimum price of cigars is
as follows:

Single cigar = $2.60 + sales tax

2 Pack = $5.20 + sales tax

3 Pack = $7.80 + sales tax

4 Pack or larger = $10.40 + sales tax

O 0 O o

«License holders must keep all tobacco products
behind the counter or in a locked cabinet, unless
minors under the age of 18 years are prohibited
from entering at all times.

* Penalties and adverse actions will be imposed for
violations of the tobacco ordinance.

Dear Saint Paul Tobacco Vendor,

As of November 1, 2018, menthol, mint and
wintergreen tobacco products can only be sold in
adult-only tobacco product shops and liquor stores
licensed to sell tobacco. This restriction includes all
tobacco products such as cigarettes, cigars, blunt
wraps, e-cigarettes and e-juice, smokeless tobacco
products, and shisha. If a tobacco product has a
taste or smell of menthol, mint, or wintergreen,
these restrictions apply.

If you have questions or concerns, please contact
the City of Saint Paul Licensing Department:

651-266-8989 or DSIComplaints@ci.stpaul.mn.us

NON-PROFIY. Ot
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Association for Nonsmokers-Minnesota
2395 University Avenue West, Suite 310
Saint Paul, MN 55114



It is illegal to sell tobacco to any person under the age of 18.

. <

: efore SellingTobaco

Check the valid photo 1D of any
person who appears to be under the
age of 35.

Acceptable ID

- Valid driver’s license, instruction
permit, or identification card of any
state or providence of Canada

- Valid U.S.Armed Forces 1D

- Valid Passport

Always ask for an 1D

How to Read a

Minnesota Driver’s License

Standard Driver’s License

WIINNESU G A 57
DRIVER'S uc%
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A000068406108

Date of Birth

Expiration Date

Selling tobacco to a minor is a2 misdemeanor and may result in a fine up to $1,000 and/or 90 days in jail.

Nerth Suburban Tobacco Compliance Project is a program of Association for Nonsmokers— MN  www.ansrmn.org

INNESOTA 14
DRIVER'S LIC MOE.
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STATUR CHECK
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Date of Birth

Date Card Holder Turns 18
(No need to do any math)

Expiration Date




StopjSales to
Minors

stopsalestominots.otg

Training for retallers to prevent tobacco sales to minors.

MINNESOTA TOBACCO RETAILER TRAINING

The Minnesota tobacco retailer training is designed to help tobacco retailers comply with

Minnesota and federal laws that regulate the sale of tobacco, electronic delivery devices, or
e-cigarettes, and tobacco-related devices.

FORMAT

The training takes approximately one hour to complete and is divided into three sections. There
are a total of 25 questions and the retailer must correctly answer 17 questions to be awarded a

certificate. The certificate will be emailed to the email address provided by the retailer at
registration.

~ Section 1: Tobacco Section 2: Section 3: Avoidi
~and Health & State  Compliance Checks e ai SalZs ng
and Federal Laws and Penalties &
10 minute 5 minute 15 minute
video A video video
10 question 5 question - } 10 question
quiz 2 quiz ' quiz

Access this free training at www.stopsalestominors.org

Also available in Somali and Spanish

This training was created in 2016 by the Assaciation for Nonsmokers-Minnesota, with assistance from the Public Health Law
Center, and made possible with support from the Minnesota Department of Health.

OM ‘ M t PUBLIC HEALTH
ﬁ MDH Déggstsr%eant of Health LAW CENTER

at Mitchell Hamline School of Law

2395 University Ave W, Ste 310, St. Paul, MN 55114 | 651-646-3005 | www.ansrmn.org .



DEPARTMENT OF PLANNING & @
ECONOMIC DEVELOPMENT
Dr. Bruce Corrie, Dirvector

[ty
------

CITY OF SAINT PAUL 25 West Fourth Street, Ste. 1300 Telephone: 651-266-6565

Melvin Carter, Mayor Saint Paul, MN 35102

Dear Business Owner,

On November 1, 2017, the Saint Paul City Council adopted ordinance 17-28, limiting the sales of
menthol, mint, wintergreen and fruit-flavored tobacco products to adults-only tobacco shops and
liquor stores. The ordinance takes effect on November 1, 2018.

We understand this may have a significant impact on your business, and that you may be
considering changes to deal with that impact. To assist with this transition, the City of Saint
Paul’s Business Resource Center has multiple resources available to help. The Business
Resource Center can assist with:

e General Consultation: Our staff can make personalized recommendations that fit the
unique needs of your business plan; '

o Financial Assistance: The City and State offer multiple low-interest loans and grants for
businesses located in Saint Paul interested in expanding or making capital improvements;

e Connecting with City departments or other agencies: Our partner agencies can assist
with business planning, technical services, skills training, marketing and more.

The Business Resource Center is available Monday through Friday from 8:30 a.m. to 4 p.m. at
651-266-6600, or online at stpaul.gov/BusinessResources. You may also reach out through
email at BusinessResources@ci.stpaul.mn.us.

City staff from the Department of Safety and Inspection (DSI) and/or from Planning and
Economic Development (PED) will be visiting your store in the coming weeks to personally
answer questions or address concerns. We look forward to meeting you.

Thank you for doing business in Saint Paul. We are appreciative of your contributions to your
community. Please do not hesitate to reach out for assistance.

Thank you,

Martin Schieckel
Director of Economic Development, Department of Planning and Economic Development

EXHIBIT
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CITY OF SAINT PAUL - BUSlNESS RES@‘URCE CENT'ER

2 . i =

651-266-6600
BusinessResources@ci.stpaul.mn.us

When you contact the business resource center,
Economic Development staff can assist you with:

CONNECTING
GENERAL FINANCIAL WITH CITY

CONSULTATION ASSISTANCE DEPTS. OR
OTHER AGENCIES

TECHNICAL SERVICE PROVIDERS

The City of Saint Paul’s Department of Planning and Economic Development (PED) staff can help connect
you to pariner organizations that offer expertise in numerous areas. The following organizations can
provide you with resources and information on loans and financial counseling, business planning,
general technical information and/or services, skills training and/or workforce development, facade
improvements, marketing and/or tax preperation and/or information.

If you have questions, please contact the Business Resource Center at 651-266-6600 or
BusinessResources@ci.stpaul.mn.us.

African Economlc Development 651-646-9411 Buxlds wealth W|thln communmes of Black $ = /» English, Somali,
Solutions (AEDS) info@aeds-mn.org  heritage through economic development activities i Swahili

f Asian Economic Development 651-222-7798 Expands opportunities for economic success for $ /u 7 Q’ English, Hmong, Thai,

i Assaciation - info@aeda-mn.org low-income Aslan Americans g Vietnamese, Lo, Spanishi
East Side Neighborhood 651-288-8744 Engages with the community to create affordable $ = English, Somali,
Development Corporahon Inc. adejoy@esndc.org housmg_and support affordable h_ousmg & Swahili
Latmo Economic Development 651-724-5332 Transforms cormmunity by creating economic $ = /s # ¥ English, Spanish

iCenter o opportunity for Latinos : o s
Metropolitan Economlc 612-332-6332 Business services for minority entrepreneurs $ = /\. F \/ English
Development Association (MEDA)} info@meda.net N ) ) & 2
! North East Neighborhoods 612-771-6955 Wi o8 el o0 RNy G0 hetents, S 7 1 English Hmong

| Development Corporation info@nendc.net and businesses : LT
WomenVenture 612-224-9540 Provides women with tools to achieve economic $ 2214 English

info@womenventure.org  success through small business ownership T Q0
$ V4 = A ¥ !
Loans & financial Business General technical Skills trainin .. Facade Marketin Tax preperation
counseling pll?arllrr:ing information/services workforce develogp/ment imiprovements & m‘%orgnatlon d

|

[‘ stpaul gov/BusmessResources l ' @cntyofsamtpaul | B City of Saint Paul |

EXHIBIT
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As of April 13, 2016, if you sell non-premium cigars in Saint Paul, they must be sold at the following prices:

1 Cigar for at least

+sales t0x

A Pack of
2 Cigars for at least

+sales tax

A Pack of
3 Cigars for at least

+sales tax

A pack of 4 or more
cigars for at least

+sales tax




* Stores must be licensed as a tobacco vendor to sell tobacco
products, including electronic cigarettes.

¢ Tobacco products with flavors other than mint, menthol or
wintergreen can only be sold in adult-only tobacco products shops

(at least 90 percent of revenue from tobacco sales). Tobacco
products include items such as cigars, shisha, blunt wraps, smokeless
tobacco, e-cigarettes and e-cigarette liquid.

* Stores must keep all tobacco products behind the counter or in @
locked cabinet, unless anyone under 18 is prohibited from entering
at all times.

* Liquid sold for use in an electronic delivery device must be sold in
child-resistant packaging. Stores are required to provide written
proof from the manufacturer upon request from the City that
packaging is child-resistant.

* Penaities for violating the minimum cigar pricing or flavored product
restrictions are the same as other tobacco license-related
violations: $200 for a first violation; $400 for a second violation;

$800 and license suspension for a third violation; and license
revocation for a fourth violation.

Dear Saint Paul Tobacco Vendor,

As of Aprll 13, 2016, flavored tobaicco products, excluding menthol, mint and wintergreen,
can only be sold in tobacco products shops accessible exclusively by adults, 18 and
older. Additionally, non-premium cigars must be sold for a minimum of $2.60 each plus sales
tax. The minimum price of cigars is as follows:

+ Single Cigar - $2.60 + sales tax

» 2 Pack - $5.20 + sales tax

* 3 Pack - $7.80 + sales tax

* 4 Pack or larger - $10.40 + sales tax

This requirement applies regardless of promotional offering, such as buy one get one free.
Please use this postcard as a guide for how to price non-premium cigars.

If you have any questions or concerns, please contact the City of Saint Paul Licensing
Department: 651-266-8989 or DSIComplaints@ci.stpaul.mn.us

Association for Nonsmokers-Minnesota STANDARD
2395 University Avenue West, Suite 310 e R R )
Saint Paul, MN 55114 RO
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DEPARTMENT OF SAFETY AND INSPECTIONS
Ricardo X. Cervantes, Director

CITY OF SAINT PAUL 375 Jackson Street, Suite 220 Telephone: 651-266-8989
Christopher B. Coleman, Mayor Saint Paul, Minnesota 55101-1806 Fucsimile: 651-266-9124
Web: wwiv.stpaul gov/dsi

Tobacco Compliance Education Form

Casc #
For Office Use Only

Compliance Check L.D.#
Affix Label Here Business 1.D. #

Pre Ordinance

Post Ordinance
Business Type:
[JConvenience [C]Convenience / Gas [Gas [_IDrug Store / Pharmacy [JTobacco / Smoke Shop

[CISupermarket / Grocery {"1General Merchant [_—_]Liquor Store / Bar Restawant  [_lOther (private club, bowling, etc.)

Date: / / Time: . am./p.an
MM DD YY
Was purchase attempted? If NO, check reason:
HE (INo [IDoes not sell tobacco [ Unsatisfactory/unsafe conditions
[Jout of business [Clother

[ JAfter business hours [ INot applicable

Inspector D:D

Cigar prices: Single Double Triple Quadruple
3 $ $ $
Was educational packet Picture of window signs Instructions posted to read E-cig packaging report
left at location? taken? read L.D.? present?
Yes or No Yes or No Yes or No Yes or No
Clerk Information: | |Female [ Male Driver’s License #
Name of Clerk:

Notes / Issues:




Maceh 1o

CITY OF SAINT PAUL
DEPARTMENT OF SAFETY AND INSPECTIONS
375 Jackson Street, Suite 220

Suiat Paul, Minuesota 55101

Plione: 651-266-8989

Fux: 651-266-9124

Web: wavwv.stprul.govidsi

Guide for Complying with
Saint Paul Tobacco Ordinance Chapter 324

(njormation about the ordinance, flavored tobacco products.and cigarpricing reguirements

As of April 13, 2016, Saint Paul prohibits the sale of flavored tobacco products, except for menthol, mint or
wintergreen products, in stores with a tobacco license where minors can enter such as gas stations, corner
stores, and grocery stores. Tobacco products shops (shops which make at least 90 percent of their revenue
from tobacco and do not allow access to anyone under the age of 18) are exempted from the flavor
restriction. Below are examples of flavored products that can only be sold in tobacco products shops, and
similar non-flavored tobacco products that are allowed to be sold by all licensed tobacco vendors. Saint Paul
also requires a minimum price for cigar products, which is described below.
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Examples: “Strawberry”, “Sweet Razz”, .
"“Ras berrpgrsea;’faxeactr" ,.Maﬁe:)” :(zira & Examples: Dutch Masters Palma, Swisher
. o T SOl BHIRS “Diamonds”, White Owl “Black”, and Black & Mild
White Grape” and “Wine” cigars and cigarillos . N
cigars and cigarillos

Explanation: ““Strawberry”, “Sweet Razz”, “Raspberry
Cream”, “Peach”, “Mango”, “Grape” and “White Grape” are
fruit flavors; “Wine” is an alcoholic beverage flavor. These

products are NOT allowed by ordinance.

Explanation: tobacco products that are not flavored are
allowed by ordinance.
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NOT ALLOWED . , ALCOWELD!

Examples of flavored tobacco products that
are NOT allowed to be sold in Saint Paul,
except in tobacco shops.

LS vapORS

HERRY
RUSH

Examples: EZ Cig “Licorice”, blu “Cherry Crush” Vuse “Menthol”, NJOY and blu e-cigarettes; Hells
and Shisha Time “Blueberry” e-cigarettes; Haus by Vapors “Menthol” e-liquid
Mystic “Berry” e-liquid
Explanation: “Licorice” is a candy flavor and “Cherry Crush”, Explanation: “Menthol” is a flavor allowed by ordinance;
“Blueberry” and “Berry” are fruit flavors. These products are tobacco products that are not flavored are allowed by
NOT allowed by ordinance. ordinance.
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Examples: Skoal Pouches “Berry Blend” and Copenhagen “Wintergreen” and
Skoai “Berry” Camel Snus “Mint”
Explanation: “Berry Blend” and “Berry” are fruit flavors. Explanation: “Wintergreen” and "Mint” are flavors allowed by
These products are NOT allowed by ordinance. ordinance.

EXHIBIT

S -4y




7

NOT ALLOWED , §

Examples of flavored tobacco products that
are NOT allowed to be sold in Saint Paul,
except in tobacco shops.

Examples: Al Fakher “Pineapple”, Starbuzz “Apple
Martini” or Fantasia “Bubble Gum” shisha
Explanation: “Pineapple” is a fruit flavor, “Apple Martini” is an
alcoholic beverage flavor and or “Bubble Gum” is a candy
flavor. These products are NOT allowed by ordinance.

Exampie: Hood Wraps “Da Bomb Blueberry”
cigar wraps
Explanation: “Da Bomb Blueberry” is o fruit flavor. This
product is NOT allowed by ordinance.

ACLOWWED!

Example: Al Fakher “Mint” shisha

Explanation: “Mint” is a flavor allowed by ordinance.

7AGZAg

WRARS

s
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Example: Zig Zag “Straight Up” cigar wraps

Explanation: “Straight Up” is not a flavor. Products that are
not flavored are allowed hy ordinance.

EXHIBIT
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Recently, the Saint Paul City Council voted to change the way that tobacco is sold in our city. The tobacco ordinance was

changed to:

L,

2L
3,

Set a minimum price of $2.60 per unit up to 4 units for cigar products after coupons and discounts have been applied. This
means that all cigar products must be priced as follows:

e 1single cigar = at least $2.60 + sales tax

e 2-pack or “double” pack = at least $5.20 + sales tax
e 3-pack of cigars = at least $7.80 + sales tax

o 4 pack of cigars = at least $10.40 + sales tax

e Pack of 5 or more cigars = at least $10.40 + sales tax

Limit the sale of flavoered tobacco products (except for menthol, mint or wintergreen } to adult-only tobacco-only stores.

Require tobacco-only stores to prohibit entry to people under 18 years of age.

These changes take effect on April 13, 2016.

Which cigars must follow this pricing structure?

All cigar products such as little cigars and cigarilios must be priced at $2.60 each plus sales tax. A pack of four or more cigars must
be sold for at least $10.40 plus sales tax.

What tobacco products are included in the flavor restriction?

All forms of tobacco are included in the flavor restriction: e-cigarettes, e-cigarette liquid, cigars, cigarillos, blunt wraps, shisha, and
smokeless tobacco. The following is the ordinance fanguage defining each of these products:

Electronic delivery device means any product containing or delivering nicotine, lobelia, or any other substance intended for
human consumption that can be used by a person to simulate smoking in the delivery of nicotine or any other substance
through inhalation of vapor from the product. Electronic delivery device includes any component part of a product,
whether or not marketed or sold separately. Electronic delivery device does not include any product that has been
approved or certified by the United States Food and Drug Administration for sale as a tobacco-cessation product, as a
tobacco-dependence product, or for other medical purposes, and is marketed and sold for such an approved purpose.

Nicotine or lobelia delivery product means any product containing or delivering nicotine or iobelia intended for human
consumption, or any part of such a product, that is not a tobacco product or an electronic delivery device, as defined in
this section. Nicotine or lobelia delivery product does not include any product that has been approved or otherwise
certified for legal sale by the United States Food and Drug Administration for sale as a tobacco-cessation product, as a
tobacco-dependence product, or for other medical purposes, and is marketed and sold for such an approved purpose.

Tobacco or tobacco product means any product containing, made, or derived from tobacco that is intended for human
consumption, whether chewed, smoked, absorbed, dissolved, inhaled, snorted, sniffed, or ingested by any other means,
or any component, part, or accessory of a tobacco product, including, but not limited to cigarettes, cigars, littie cigars;
cheroots; stogies; periques; granulated, plug cut, crimp cut, ready rubbed, and other smoking tobacco; snuff; snuff flour;
cavendish; plug and twist tobacco; fine-cut and other chewing tobacco; shorts; refuse scraps, clippings, cuttings and
sweepings of tobacco, and other kinds and forms of tobacco.. Tobacco products excludes any tobacco product that has
been approved by the United States Food and Drug Administration for sale as a tobacco cessation product, as a tobacco
dependence product, or for other medical purposes, and is being marketed and sold solely for such an approved purpose.

Tobacco-related devices means cigarette papers, pipes for smoking, or other devices intentionally designed or intended to
be used in a manner which enables the chewing, sniffing, smoking, or inhalation of vapors of tobacco or tobacco
products. Tobacco-related devices include components of tobacco-related devices which may be marketed or sold
separately.
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Frequently Asked Questions (continued): = =

What “flavors” are restricted under this policy?

Any tobacco product that has a taste or smell other than plain tobacco, menthol, mint or wintergreen is restricted under the
ordinance and can only be sold in tobacco-only shops.

How does the ordinance define a flavored product?

Flavored product means any tobacco product, tobacco-related device, electronic delivery device, or nicotine or lobelia
delivery product that contains a taste or smell, other than the taste or smell of tobacco, menthel, mint, or wintergreen,
that is distinguishable by an ordinary consumer either prior to or during the consumption of the tobacco product,
electronic delivery device, or nicotine or lobelia delivery product, including, but not fimited to, any taste or smeli relating
to chocolate, cocoa, vanilla, honey, or any candy, dessert, alcoholic beverage, herb, or spice. A public statement or claim,
whether express or implied, made or disseminated by the manufacturer of a tobacco product, tobacco-related device,
electronic delivery device, or nicotine or lobelia delivery product, or by any person authorized or permitted by the
manufacturer to make or disseminate public statements concerning such product or device, that the product or device
has or produces a taste or smell other than tobacco, menthol, mint, or wintergreen, shall constitute presumptive
evidence that the product or device is a flavored product.

What if I'm not sure if the product is flavored?

Tobacco products labeled with a flavor other than plain tobacco, menthol, mint, or wintergreen are considered “flavored” under
this policy and cannot be sold. Several companies have removed flavor descriptions from their labels. For example, tobacco

companies now sell grape-flavored cigars in purple wrappers without using the word “grape”. These products are still considered
“flavored” under this policy because they include a flavor {in this case, grape).

in addition to the definition in the ordinance language, this document is intended to help clarify and provide examples of flavored
products allowed and not allowed to be sold by tobacco retailers. If after reading the ordinance language, reviewing this
document, and reading the product label you are still unsure if the product is flavored- the City recommends not selling the item.
The City will also compile a list of example products; however, with new flavors and products continually entering the market, the
list cannot be considered exhaustive. The burden is on the retailer to prove a product is not flavored- therefore we recommend
not selling any products you are unsure ahout.

What if the product contains mint and another flavor, for example, Mint Chocolate Chip?

If the product contains multiple characterizing flavors, one being mint and another being a restricted flavor, then it is considered a
flavored product that cannot be sold by regular tobacco vendors and can only be sold in tobacco-only shops.

When does this go into effect?

These changes go into effect April 13, 2016. Inspectors will begin checking and enforcing the ordinance after this date.
What are the penalties?

Violation of this ordinance will be treated the same as other tobacco license violations.

First violation—Twao hundred dollar ($200.00) fine.

Second violation—Four hundred dollar {$400.00) fine.

Third violation—Eight hundred dollar {$800.00) fine and a 7 day suspension of the license.
Fourth violation—Revocation of the tobacco license.

Who can f contact for more information?

For more information, please contact Inspector Barry Brown at barry.brown@ci.stpaul.mn.us or 651-266-9143 Inspector Tom

Ferrara at Tom.Ferrara@ci.stpaul.mn.us or 651-266-9087, or License Manager Eric Hudak at Eric.Hudak@ci.stpaul.mn.us or 651-
266-9132.

EXHIBIT
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DEPARTMENT OF SAFETY AND INSPECTIONS
Ricardo X. Cervantes, Direclor

CITY OF SAINT PAUL Licensz'ng Telephone: 651-266-8989
Christopher B. Coleman, Mayor 375 Jackson Street, Suite 220 Fucsimile: 651-266-9124
Saint Paul, Mimesota 53101-1306 IWeb: www.sipaul gov/dsi
February 01, 2016

Dear Licensed Tobacco Vendor,

The State of Minnesota now requires that all liquid sold for use in an electronic delivery device must be in
child-resistant packaging (MINN.STAT. § 461.20 (2014). Child-resistant packaging is required whether or
not the e-juice contains nicotine. You should be prepared to provide documentation of child-resistant
packaging when requested by the DSI Licensing Inspector. This documentation, called a full protocol testing
laboratory report, summarizes the testing that has been conducted to prove a package is child resistant and
should be provided by your manufacture or supplier.

The United States Consumer Products Safety Commission provides a Guide to Child-resistant Packages,
including the different types that are available, and a list of companies that manufacture and test child-
resistant packaging. You may find it at http://www.cpsc.gov. This is just one resource for your use.

If you fail to comply with this requirement, you may be subject to the administrative penalties found in the
St. Paul Licensing Code.

Thank you for complying with this State law. If you have questions, please contact Barry Brown DSI
Licensing at 651-266-9143 or bawry.brown(@ci.stpaul.mn.us.

Sincerely,

Barry Brown

Licensing Inspector,

Department of Safety and Inspections
barry.brown(@ci.stpaul.mn.us
651-266-9143

EXHIBIT
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Dear Saint Paul Tobacco Vendor,

As of April 13, 2016, flavored tobacco products, excluding menthol, mint and wintergreen,

can only be sold In tobacco products shops accessible exclusively by adults, 18 and

* Stores must be licensed as a tobacco vendor to sell tobacco older. Additionally, non-premium cigars must be sold for a minimum of $2.60 each plus sales
products, including electronic cigarettes. tax. The minimum price of cigars Is as follows:

* Tobacco products with flavors other than mint, menthol or * Single Cigar - $2.60 + sales tax

wintergreen can only be sold in adult-only tobacco products shops + 2 Pack - $5.20 + sales tax
(at least 90 percent of revenue from tobacco sales). Tobacco « 3 Pack - $7.80+ sales fox
products include items such as cigars, shisha, blunt wraps, smokeless

« 4D lo - $10.40 + sales tax
tobacco, e-cigarettes and e-cigarette liquid. 4 Pack onlomger AT

This requirement applies regardless of promotional offering, such as buy one get one free.
e Stores must keep all tobacco products behind the counter orin a Please use this postcard as a guide for how to price non-premium cigars.
locked cabinet, unless anyone under 18 is prohibited from entering If you have any guestions or concems, please contact the City of Salnt Paul Licensing
at all times. Department: 651-266-8989 or DSIComplaints@cl.stpaul mn.us

* Liquid sold for use in an electronic delivery device must be sold in

child-resistant packaging. Stores are required to provide written Association for Nonsmokers-Minnesota [ sranpano

2395 University Avenue West, Suite 310 US POSTAGE PAID
MAILED FROM

proof from the manufacturer upon request from the City that Saine Paul MN 55114 i
packaging is child-resistant. PeAT 30335 |

* Penailties for violating the minimum cigar pricing or flavored product
restrictions are the same as other tobacco license-related
violations: $200 for a first violation; $400 for @ second violation;
$800 and license suspension for g third violation; and license
revocation for a fourth vialation.




It is illegal to sell tobacco to any person under the age of 18.
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How to Read a
Minnesota Driver’s License

Standard Driver’s License Under 18 Provisional Driver's License

DRIVER'S Lm@
BETD PLE ~
22 AN STREEY

CCOo

Check the valid photo ID of any
person who appears to be under the
age of 35.

RV

STATUR CHECK
“06-2§2000

4000852105028

Acceptable ID

- Valid driver’s license, instruction
permit, or identification card of any Date of Birth
state or providence of Canada

AB00068406108

Date of Birth

Expiration Date Date Card Holder Turns 18
Valid U.S.Armed Forces IC {No need to do any math)

Expiration Date e

- Valid Passport

Selling tobacco to a minor is a misdemeanor and may result in a fine up to $1,000 and/or 90 days in jail.
North Suburban Jobacco Compliance Project is a program of Association for Nonsmokers—= MN  www.ansrmn.org
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DEPARTMENT OF SAFETY AND INSPECTIONS
Ricardo X Cervanies. [hrector

CITY OF SAINT PAUL Business Licensing Telephons: &51-266-3989
375 Jacksus Syrest. Swite 277 Foosindle: 631-264-9124
Saim Pared, Minresoia 3310156 Web: e aipan! govdsi

October 15, 2018

Cigarette/Tobacco License Holder,

Effective November 1, 2018 your place of business may no longer sell, offer for sale or
otherwise distribute any favored tobacco product to inclade mepthol, mint and/or
wintergreen in accordance with Chapter 324 of the Saint Paul Legislative Code, attached.

Unannounced inspections of your place of business may be conducted at any time to assess
compliance with applicable tobacco regulations and may include the use of a minor (person 17
years of age or younger) to attempt the purchase of tobacco products. Violations discovered
and/or failure to comply with state and/or city regulations will result i1 adverse action taken
against your license up to and including license revocation.

License Holders who bave questions regatding this notice, tlavored tobacco or any of the rules
governing the sale and distribution of tobacco within the City of Szint Paul are strongly
encouraged to contact Joseph Voyda at (651) 266-9014 or Thomas Ferrara at (651) 266-9087.

The City of Saint Paul appreciates your cooperation.

Respectfully,

Corbibad

Eric Hudak,
Licensing Manager, Department of Safety and (nspections EXHIBIT
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Amending Chapter 324 of the Legistative Code by adding menthol, mini or wintergreen and fruit
to the definition of flavored products.

THE COUNCIL OF THE Saint Paul Legislative Code Is hereby amended to read as follows:
AEBEFEREPBOKIS

Sec. 324.03. - Definitions.

The following words and phrases, as used in this chapter, shall, for the purposes of this

chapter, have the meanings respectively ascribed to them In this section, except in those cases

where the context cleatly indicates a different meaning:

(1) Cigar means any roll of tobacco that is wrapped in tobacco feaf, or in any other substance

coentaining tobacco, with or without a tip cr mouthplece, that is not a cigarette as defined in

Minn. Stat § 287F.01, subd. 3, as may b= amended from lime to time.

(2) Electronic delivery device means any product containing or delivering nicotine, lobeila, or

any other substance intended for human consumption that can be used by a person to

simulate smoking in the delivery of nicotine or any other substance through inhaiation of

vapor from the product, Electronic dalivery device includes any component part of a

product, whether or not rmarkefed or sold separately. Electronic delivery device doss not

include any product that has been approved or certified by the United States Food and

Drug Administration for sale as a {obacco-cessation product, as a tobacco-dependance

product, or for other medical purposes, and is marketed and sold for such an approved

purposse.

{3) Flavored product means any tabacco product, tobacco-related device, electranic delivery

device, or picotine or iobelia delivery product that contains a taste or smell, other than the

taste or smell of tobacco-menthel-mintorwintergreen; that is distinguishable by an

ardinary consumer either prior to or during the consumption of the tobacco product,

electronic defivery device, or nicotine or lobelia delivery product, Inciuding, but not limited te,

any taste or smeli relating to menthol_mint, wintergreen, chocolate, cocoa, vanilia, heney,

fruit, or any candy, dessert, alcoholic beverage, herb, or spice. A public statement or claim,

whether express or irplied, made or disseminated by the manufacturer of a tobacco

product, tobacco-related device, electronic delivery device, or nicotine or lobelia delivery

product, or by any person autharized or sermitted by the manufacturer to make or

disseminate public statements concerning guch product or device, that the product or

device has or produces a taste or smell other than tobacco menthet-mintocwl

shall constitute presumgtive evidence that the product or device is a flavored product

(4) Nicotine or lobella delivery product rreans any product containing or dslivering nicotine or

lobelia intended for human consumplion, or any part of such 3 product, that is not a

fobacco product of an electronic delivery device, as defined in this section. Nicotine or

tobelia dellvery product does not include any product that has been approved or otherwise

certified for legal sale by the United States Food and Drug Administration for sale as a

tobacce-cessation product, as a tobacco-dependence product, or for other medical

purpases, and is marketed and sold for such an approved purpose.

(6) Sale means and includes any transfer, conditional or otherwise, of title or possession.
Chty of S&iml Paul Page 1 Printed on 147747
Fite Number: Ond 17-28

(6} Sate at retail means and includes zll sales except thoss where the merchandise is sold for
the purpose of rasale by a person principally engaged in selling merchandise for resale.

{7) Tobacco or fobacca product means any product containing, made, or derived from tobacco
that is intended for human cansumptlon, whather chewed, smoked, ahsorbed, dissolved,
inhaled, snorted, sniffed, or ingested by any other means, or any component, part, or
acoessory of a lobaceo product, including, but not limited to cigarettes, cigars, little cigars;
cheroots; stogies, periques; granulated, plug cut, crimp cut, ready rubbed, and other

smoking tobacco; snuff, snuff flour; cavendish; plug andg twist tebacce, fine cut and other
chewing tobacca, shorts; refuse scraps, clippings, cuttings and sweepings of tobacee, and
other kinds and forms of tobacco. Tobacco products excludes any tobaces product that

has been approved by the United States Food and Drug Administration for sale as a
tobacco-cessation product, as a tobacco-dependence product, or for other medical

purposes, and is being marketed and sold solely for such an approved purpose.

(8) Tobacco-refatad devices means cigarefte papers, pipes for smoking, or other devices
intentionally designed or intended to ba used in a manner which enables the chewing,
sniffing, smoking, or inhatation of vapors of tabacco ar tobacco products. Tobacco-related
devices inciude components of tobaccc-related devices which may be marketad or sold
separately.

PAGE 2



(8) Tobacco vending maching means a machlne for vending tobacco, tobacco-related devices,
electronic delivery devices, or nicoting or lobelia defivery devices by the insertion of money,
tokens, or ather form of payment.

ek YN

SECTION 2
Section 324.07 of the Saint Paul Legisiative Code is hereby amended to read as foliows:
Sec. 324.07. - Sales prohibited,
(a) No person shall sell a cigarette outside its origina! packaging containing health wamings
satlsfying the requirerents of faderal law. No cigareties shall be sold in packages of fewer than
twenty (20) cigarettas.
{b) No person shall selt or dispense tobacco, tobacco-related devices, electronic delivery devices,
or nicotine or lobefia delivery devices from a motor vehicle or other movable place of business.
{¢) No person shall sell tobacco, tobacco-relatad devices, electronic delivary davices, or nicotine or
lobelia delivery products from vending machines untess the vending machines are in a facility that
cannot be entered at any time by persons younger than eighieen (18} years of age.
(d) No person shall offer for sale tobacco, tobacco-related devices, electronic delivery devices, or
nicotine or iohelia delivery products in any open displays which are accessibie to the public without
the intervention of a siore employee. This restriction shall not apply to retall stores which derive at
least ninety (80) percent of their revenue from tobacco and {obacco-reiated devices, and where the
retaller ensures that no person younger than eighteen (18) years of age Is present, or permitted to
enter, af any time.
{2) No person shali sell, offer for sale, or otherwise distribute cgars in original packages contalning
three (3} or fewer cigars for a sale price, after any coupons, multipack or buy-anefget-one
promotions, or any other discounts are appliad and prior to applicable sales taxes being imposed, of
less than two dollars and sixty cents ($2.80) per cigar contained within. in addition, no person shall
sell, offer for sale, or otherwise distribute cigars in original packages of four (4) or more cigars for a
sale price, after any coupons, multipack or buy-one/get-one promotions, or any other discounts are
applied and prior to applicable sales taxes being imposed, of less than ten doilars and forty cents
($10.40) per package.
() No person shall sell, offer for sale, or othervise distribute any flavored products. Thisrestrictien
shall-not-apply-to-retail stores-that derive-ateast alnety (90)-percent-of- thelrrevenue-from-the-salaof
tobacca-produststebasesrelaled devicss—slesironic-delivery-dovices-or-nicotine-orlobelia-delivery
WMMMM%WMMWWWM

perrnitied-to-anter-at-aay time

{g) Sale to minors prohibited.

(1) Whoever sells or fumishes tobacco, bobacco-elated devices, electronic delivery devices, or
nicotine or labelia delivery products to a parson under the age of eightesn (18) years is guilty of a
misdemeanor for the first violation. Whoever viclates this section a subseguent time within five (5)
years of a previous conviction is guilty of a gross misdemeanor.

(2} it is an affirmative defense to a charge under this subdivision if the defendant proves by a
prepondsrance of the evidence that the cefendant reasonably and in good faith retied on proof of age
as described in Minn. Stat. § 340A.503, subd. 6.

{h} Exceptions,

(1} Notwithstanding section (g), indlviduals exempted under Minn. Stat § 606.685 are also exemipt
from this section.

{2} The penallies in this section do nat apply to a person under the age of eightaen (18) years who
purchases or attempts to purchase tobacco, lobacco-related daevices, efectronic delivery devices, or
nicotine or lobelia products while under the direct supervision of a responsible aduit for training,
education, research, or snforcement purposes.

3) Retail stores ive at least ninety (90) oercen ejr revenue from the sall c
products, tebacco-related devices, electrenic delivery devices, or nicoling or Jobeliz dellvery
groducts and wheyse the retaller ensures that no person under eightesn {18) vears of age is

e enfer, at an time ar H and offer for sale bacoo roduc
4) Establishmen an -saJe inhoxlcaun licuo e issued by the Ci int Pa |
er 409 of the Sain islative Code who also hold a i tobacco sates

under this cha ttted to gsll and offer for sale flavored tobacco praducts only in the

following flavors: menthol. min}, and winlergreen.
(i) Any violation of this chapter shall subject the licensee to provisions of chapter 310 and section

324,11 of the Saint Paul Legisiative Code.
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ADDITIONAL INFORMATICN

information abour the ordinance, menthel aind favored tobucco products

As of Nov. 1, 2018, mint, menthol and wintergreen tobacco products may only be sold in adult-only tobacco |
product shops and liquor stores ficensed to sell tobacco. Tobacco product shops are stores that make at
least 90 percent of their revenue from tobacco and do not allow access to anyone under the age of 18. Below
are examples of flavored products that can only be sold in adult-only tobaczo product shops, and similar non-
flavored tobacco products that are allowed to be sold by all licensed tobacco vendors.

Unflavored Menthol Flavored Qther Flavored

Tobacco!Products Tobacco Products Tobacco Products

Adult-Only Tobacco
Product Shops

ALLaVYHE) QYRS N TE D) AL

NOT
NLLOW P
ALLOWED

Other Licensed : x NOT x NOT
SEEOWD
Tobacco Vendors ALLOWED ALLOWED

WHAT IF I'M NOT SURE IF THE PROBUCT IS FLAVORED?

Liquor Stores Licensed

ALLOW N
to Sell Tobacco :

Tobacco products with a flavor other than plain tobacco are considered "flavored” under this policy and
cannot be sold. Several companies have removed flavor descriptions from their labels. For example, tobacco
companles now sell grape-flavored cigars in purple wrappers without using the word "grape”. These
products are still considered “flavored” under this policy because they Include a flavor {in this case, grape}.

in addition to the definition in the ordinance language, this document is Intended to help clarify and provide
examples of flavared products allowed and not allowed to be sold by tobaceo retallers. If after reading the
ordinance language, reviewing this document, and reading the product label you are still unsure if the
product is flavored, the City recommends not selling the item. The burden is on the retailer to prove 2
product is not flavored. Therefore we recommend not selling any products vou are unsure about.




City of Saint Paul

g < City Hall and Court
b T'__fg % House
) L] s 15 West Kello
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o\ l--* 8 Signature Copy Boulevard
1ous Phone: 651-266-8560

Resolution-Public Hearing: RES PH 23-10

File Number: RES PH 23-10

Considering and adopting the Findings of Fact, Conclusions of Law and Recommendation
submitted by the Administrative Law Judge concerning the cigarette/tobacco license held by
Zakariya Abukhudeer, d/b/a The One Stop Market, LLC at 1541 Maryland Avenue East.

WHEREAS, Zakariya Abukhudeer, d/b/a The One Stop Market, LLC (“Licensee”), holds a
cigarette/tobacco license under License ID #20190001624 ("License”) for the premises located at
1541 Maryland Avenue East in Saint Paul (“Licensed Premises”); and

WHEREAS, on September 10, 2020, the City, by and through its Department of Safety and
inspections, sent a Notice of Violation (“Notice”) to the Licensee; and

WHEREAS, the Notice alleged that the Licensee sold single cigarettes and flavored tobacco
products in violation of sections 324 .07(a) and (f) of the Saint Paul Legislative Code; and

WHEREAS, the Notice further alleged that the Licensee allowed patrons to smoke cigarettes inside
of the Licensed Premises in violation of the Minnesota Clean Indoor Air Act and section 310.06(b)(6)
(a) of the Saint Paul Legislative Code; and

WHEREAS, the Notice further alleged that the Licensee violated License condition #3 and section
310.06(b)(6) of the Saint Paul Legislative Code by failing to properly maintain his surveillance
equipment and by failing to provide a copy of surveillance video footage as requested by the City:
and

WHEREAS, the Notice further alleged that the Licensee violated License condition #2 and sections
310.06(b)(5)-(8) of the Saint Paul Legislative Code based on the following incidents which occurred
on and near the Licensed Premises:

March 30, 2020 Assault and shots fired in parking lot
June 1, 2020 Crowd of individuals fighting in store
July 20, 2020 Large group of males gambling outside store, and

WHEREAS, the Notice stated that the City was taking adverse action against the License based on
the aforementioned allegations and indicated that it would seek a double upward departure from the
presumptive penalty to a $2,000.00 fine and a 10-day suspension of the License; and

WHEREAS, on March 2, 2021, an amended Notice was sent to the Licensee stating that the City
intended to seek a greater-than-double upward departure from the presumptive penalty to revocation
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of the License based on evidence of additional incidents of sales of single cigarettes and flavored
tobacco products identified in the videos already provided to the Licensee; and

WHEREAS, the Licensee responded to the amended Notice with a request for a hearing before an
Administrative Law Judge; and

WHEREAS, the matter was assigned to Administrative Law Judge James E. LaFave ("Judge
LaFave"); and

WHEREAS, on Aprit 26, 2021, the City filed a Motion for Summary Disposition (“Motion”), seeking
summary disposition on all the violations alleged in the amended Notice; and

WHEREAS, a hearing was heid on the Motion before Judge LaFave on May 28, 2021; and

WHEREAS, on September 7, 2021, Judge LaFave issued a Recommendation and Order on Motion
for Summary Disposition ("Recommendation”); and

WHEREAS, within his Recommendation and Order on Motion for Summary Disposition, Judge
LaFave found that there was sufficient proof that the Licensee had violated sections 310.06(b)(6)(a),
324 .07(a), and 324.07(f) of the Saint Paul Legislative Code and the Minnesota Clean indoor Air Act,
but denied summary disposition on the remaining allegations and recommended that violations of
Saint Paul Legislative Code sections 310.06(b)(5)-(8) and licensing condition #2 relating to the
Licensee's conduct on March 30, 2020, June 1, 2020, and July 20, 2020 be continued to an
evidentiary hearing; and

WHEREAS, Judge LaFave found that these violations were the Licensee's first violations of the
Saint Paul Legislative Code; and

WHEREAS, the relevant sections of Saint Paul Legislative Code that were in effect at the time of the
September 10, 2020 Notice are included as attachments to this resolution; and

WHEREAS, under the penalty matrix contained in section 310.05(m) of the Saint Paul Legisiative
Code, the presumptive penalty for a first violation of the Legislative Code is a fine of $500.00; and

WHEREAS, section 310.05(m) of the Saint Paul Legislative Code provides that the City Council
“may deviate [from a presumptive penalty] in an individual case where [it] finds and determines that
there exist substantial and compelling reasons making it more appropriate to do so"; and

WHEREAS, within his Recommendation, Judge LaFave observed that "[t]he requirement that the
City Council have ‘substantial and compelling reasons’ to depart from the presumptive penalty
provided in the matrix is similar to language found in the Minnesota Sentencing Guidelines that
requires ‘supstantial and compelling circumstances’ to depart from the presumptive sentence for
criminal convictions”; and
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WHEREAS, Judge LaFave further observed that the Minnesota Supreme Court has required
“severe, aggravating, and factually atypical circumstances” to warrant a greater-than-double upward
departure from the presumptive sentence contained in the Minnesota Sentencing Guidelines; and

WHEREAS, based on the foregoing analysis and the record before him, Judge LaFave
recommended that “an upward departure to the second penalty box, a $1,000.00 fine, be imposed”;
and

WHEREAS, Judge LaFave explained his recommendation for an upward departure, concluding that
the Licensee’s "multiple sales of single cigarettes and flavored tobacco products” and “allowing
patrons to smoke cigarettes while inside the store” provided the “substantial and compelling
reasons” for an upward departure beyond the presumptive penalty of $500.00; and

WHEREAS, Judge LaFave further explained that a greater-than-double upward departure to a
penalty of revocation was inappropriate based on these violations because they did not constitute
the “severe, aggravating, and atypica! circumstances” that were required to support revocation; and

WHEREAS, Judge LaFave also indicated that the remaining allegations, even if proven at an
evidentiary hearing, would not support revocation of the License; and

WHEREAS, at a public hearing to consider the Recommendation and Order on Motion for
Summary Disposition, on November 17, 2021, the City Council, under RES PH 21-300, considered
all the evidence contained in the record, including Judge LaFave's Recommendation and Order on
Motion for Summary Disposition, and the oral arguments presented before the City Council; and

WHEREAS, at the same hearing, after considering all the evidence contained in the record and the
oral arguments presented before it, the City Council rejected the Department’s recommendation
and requested that the Department try the remaining allegations at an evidentiary hearing to be
scheduled before Judge LaFave; and

WHEREAS, a prehearing conference was held by telephone on December 7, 2021 to review the
status of the case and Judge LaFave requested that the City Council issue a formal order
remanding the case back to him; and

WHEREAS, under RES 21-1813, the City Council formally requested that Judge LaFave schedule
an evidentiary hearing on the allegations on which he denied summary disposition and give the
parties adequate opportunity to develop the record with respect to those allegations; and

WHEREAS, a copy of RES 21-1813 was sent by first class mail to Judge LaFave and the Licensee;
and

WHEREAS, the matter was reassigned to Judge LauraSue Schlatter (“Judge Schiatter”) and on July
25, 26 and 27, 2022 an administrative hearing was held on the remaining questions:

= Whether One Stop Market violated licensing condition 3 and Saint Paul Legislative Code
§310.06(b)(5) relating to the alleged failure to maintain video surveillance equipment and to
provide a copy of surveillance as requested by the City; and

- Whether One Stop Market violated licensing condition 2 and Saint Paul Legislative Code
§310.06(b)(5)- (8) relating to One Stop Market's conduct on March 30, 2020, June 1, 2020
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and July 20, 2020 in allegedly permitting dangerous behavior and loitering on or near the
licensed premises,; and

WHEREAS, on December 6, 2022, Judge Schlatter issued her Findings of Fact, Conclusions of
Law and Recommendation, finding that the City failed to demonstrate by a preponderance of the
evidence that Licensee:

Failed to properly maintain his surveillance equipment;
Failed to provide a copy of his surveillance footage;
- Permitted dangerous behavior and loitering on or near its licensed premises; and

WHEREAS, Judge Schlatter’s Findings of Fact, Conclusions of Law and Recommendation support
the original recommendations of Judge LaFave for an upward departure and imposition of a $1,000
matrix penalty; and

WHEREAS, the City Council agrees that the Licensee’s repeated sales of single cigarettes and
flavored tobacco products, as well as his allowance of patrons to smoke cigarettes while inside the
Licensed Premises, are substantial and compelling reasons to depart upward from the presumptive
penalty of a $500.00 fine and to impose a $1,000.00 fine; now, therefore, be it

RESOLVED, that the City Council issues this decision based upon consideration of the record of
the entire proceedings herein, including the oral argument from the Licensee and his attorney from
the November 17, 2021 public hearing and the January 18, 2023 public hearing; and be it

FURTHER RESOLVED, that the Findings of Fact, Conclusions of Law and Recommendation of
Judge LaFave issued on September 7, 2021 under OAH 60-6020-37157 and the Findings of Fact,
Conclusions of Law and Recommendation of Judge Schiatter on December 6, 2022 under OAH
80-6020-37157 in the Matter of the Cigarette/Tobacco License held by Zakariya Abukhudeer d/b/a
The One Stop Market, LLC for the premises located at 1541 Maryland Avenue in Saint Paul, are
hereby adopted as the Findings of the City Council in this matter; and be it

FURTHER RESOLVED, that a fine of $1,000.00 is hereby imposed against the cigarette/tobacco
license held by the Licensee for the premises located at 1541 Maryland Avenue East in Saint Paul.

A copy of this resolution, as adopted, shall be sent by first class mail to Judge LaFave and the
Licensee.

At a meeting of the City Council on 1/18/2023, this Resolution-Public Hearing was Passed.

Yea: 7 Councilmember Brendmoen, Councilmember Tolbert, Councilmember
Noecker, Councilmember Prince, Councilmember Jalali, Councilmember
Yang, and Councilmember Balenger

Nay: O

—_‘)/\ Y_a —/L 7 9
Vote Attested by Date 1/18/2023
Council Secretary ghgri Moore
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Approved by the Mayor % 5/ f Date

Melvin Carter |l

r_;\—”{—'l»t« ﬂ/(ﬁ&

Clerk Date

Shari Moore

Q__,)L~t«. -fv/'c%(-"\

Test Signature Date

Shari Moore

1/19/2023
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MT MINNesOTA

OFFICE OF PO Box 64620 P4 (651)361-7900

ADMINISTRATIVE Saint Paul M 55184-0620
HEARINGS mn_gcvl'oah

September 7, 2021

VIA EMAIL ONLY VIA EMAIL ONLY

Mark K. Thompson Therese Skarda

MKT Law, PLC St. Paul City Attorney's Office
4927 34th Ave S 400 City Hall & Courthouse
Minneapolis, MN 55417 15 W Kellogg Bivd
mkt@mktiawoffice.com Saint Paul, MN 55102

Therese.Skarda@ci.stpaul.mn.us;
shawn.mcdonald@ci.stpaul.mn.us

Re: In the Matter of the Cigarette/Tobacco License held by Zakariya
Abukhudeer d/b/a The One Stop Market, LLC, for the premises
located at 1541 Maryland Avenue in Saint Paul
License ID # 20190001624
OAH 60-6020-37157

Dear Counsel:

Enclosed and served upon you please find the RECOMMENDATION AND
ORDER ON MOTION FOR SUMMARY DISPOSITION in the above-entitled matter.

If you have any questions, please contact me at (651) 361-7874,
michelle.severson@state.mn.us, or via facsimile at (651) 539-0310.

Sincerely,

Mude Sovuigon)

MICHELLE SEVERSON
Legal Assistant

Enclosure

cC: Docket Coordinator




OAH 60-6020-37157

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE CITY OF ST. PAUL

In the Matter of the Cigarette/Tobacco

RECOMMENDATION AND ORDER
License held by Zakariya Abukhudeer - . o

ON
d/b/a‘ The| Onte dSt?p1 Sh[/:?r::t, ll_LCi1 [f\or the MOTION FOR SUMMARY
premises located a aryland Avenue DISPOSITION

in Saint Paul
License ID # 20190001624

This matter is pending before Administrative Law Judge James E. LaFave on the
City of St. Paul’'s Motion for Summary Disposition (Motion).!

Therese Skarda, Assistant St. Paul Attorney, represents the City of St. Paul (City).
Mark K. Thompson, MKT Law PLC, represents Zakariya Abukhudeer d/b/a The One Stop
Market, LLC (Respondent).

The City filed its Motion on April 26, 2021. Respondent requested and was granted
until May 26, 2021, to respond. Oral argument on the Maotion was heard on May 28, 2021.
Thereafter, the Administrative Law Judge granted Respondent until June 7, 2021, to
supplement his response in opposition to the Motion to address the City's requested
deviation from the presumptive penalty. Respondent filed a supplemental memorandum
addressing the issue of penalty on June 7, 2021, and the Motion record closed on that
date.

Based upon the parties’ arguments and the record, and for the reasons explained
in the accompanying Memorandum,

IT IS HEREBY RECOMMENDED THAT:

1. The City's Motion for Summary Disposition be GRANTED with respect to
the alleged violations of St. Paul Legislative Code § 324.07(a) and (f) relating to
Respondent’s sales of single cigarettes and flavored tobacco products on June 1, 2020,
and July 20, 2020. The City may take disciplinary action against Respondent's license for
these violations.

a, The City's Motion for Summary Disposition be GRANTED with respect to
the alleged violation of Saint Paul Legislative Code § 310.06(b)(6)(a) relating to

' This adverse licensing action was initiated by and through the City's Department of Safety and inspections
(DSH).




Respondent allowing patrons to smoke within the licensed premises in violation of the
Minnesota Clean Indoor Air Act. The City may take disciplinary action against
Respondent’s license for this violation.

IT IS HEREBY ORDERED THAT:

1. The City's Motion for Summary Disposition is DENIED with respect to
Respondent's alleged violation of licensing condition #3 and Saint Paul Legislative Code
§ 310.06(b)(5) relating to the failure to provide a copy of surveillance video as requested
by the City.

2. The City’s Motion for Summary Disposition is DENIED with respect to the
alleged violations of Saint Paul Legislative Code § 310.06(b)(5)-(8) and licensing
condition #2 relating to Respondent’'s conduct on March 30, 2020, June 1, 2020, and
July 20, 2020. These claims will proceed to an evidentiary hearing if necessary.

4. A prehearing conference will be held by telephone on September 27, 2021,
at 11:00 a.m., to review the status of the case and to discuss whether the Respondent
will seek to have the Administrative Law Judge certify the Motion to the St. Paul City
Council pursuant to Minn. R. 1400.7600 (2021). At that time, please call 1-888-742-5095
and, when prompted, enter conference code 454 161 2416#.

Dated: September 7, 2021

g./_f—\

JAMES E. LAFAVE
Administrative Law Judge

MEMORANDUM
. Background and Procedural History

Respondent is the owner and operator of The One Stop Market, LLC (One Stop),
a convenience store located at 1541 Maryland Avenue East in St. Paul. One Stop is
located next to and in the same building as a laundromat. One Stop and the laundromat
share the building's parking lot.

The City granted Respondent a Cigarette/Tobacco license subject to the following
conditions:

(1) License holder will make sure that all refuse and trash that is on the
premises and surrounding sidewalks is picked up on a daily basis.
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(2)  The licensee shall take reasonable steps to discourage loitering in front of
or on the property of the licensed business.

(3)  The license holder shall maintain video surveillance cameras inside and
outside the establishment in accordance with Saint Paul Police Department
(SPPD) recommendations. The video recording shall be kept by the license
holder for at least thirty (30) days and shall be available for viewing by the
SPPD immediately upon request. In addition, if the SPPD responds to a call
at the licensed premises, and due to the crime, requests that a copy of the
surveillance footage be immediately provided, the license holder shall have
technology available to make the copy at the time of the request and shall
have it for the police without delay. In other cases, if the SPPD or the
Department of Safety and Inspections (DSI!) requests copies of the
surveillance tapes, licensee shall have a 48-hour period in which to provide
such copies.

(4)  Signage placed on the inside and/or outside of the window shall not take up
more than 30% of the window space and shall not be place in the area
between four (4) and seven (7) feet above the adjacent ground level.
Shelving and/or displays shall not be place [sic] in front of the window.?

On September 10, 2020, the City issued a Notice of Violation to Respondent
alleging violations of license conditions and city ordinances related to the operation of
Respondent’s business.® The City cited Respondent with violating license conditions #2
and #3 by failing to take reasonable steps to discourage loitering and by failing to provide
a copy of surveillance footage as requested.* The City also cited Respondent with
violating city ordinances by selling single cigarettes and flavored tobacco products, and
by operating the business in a manner that creates a serious danger to public health or
safety, or permits conditions that unreasonably annoy the comfort or repose of the public.®
The City requested an upward departure from the penalty matrix to a $2,000 fine and a
10-day suspension of all licenses with imposition of additional conditions.®

On October 21, 2020, the City issued a Notice of Prehearing Telephone
Conference to consider whether adverse action should be taken against Respondent’s
license for the alleged violations.” The prehearing conference was held on December 9,
2020, and an order setting a schedule for discovery and the filing of dispositive motions
issued on December 22, 2020.2

2 Exhibit (Ex.) 1-14.

SEx. 1-1.

‘ld.

5 Notice of Prehearing Telephone Conference (Oct. 21, 2020).
b Id. See St. Paul Legis. Code § 310.05(m) (penalty matrix).

" Notice of Prehearing Telephone Conference (Oct. 21, 2020).
8 1d.
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On April 8, 2021, the City filed an Amended Notice of Violation and Request for
Upward Departure to Revocation (Amended Notice).® The City stated that further review
of surveillance footage resulted in the identification of additional incidents of sales of
single or flavored cigarettes, as well as incidents of patrons and employees smoking
within the licensed premises.'® Based on the newly identified licensing violations, the City
revised its penalty recommendation to request revocation of Respondent’s license."!

i. Summary Disposition Standard

Summary disposition is the administrative equivalent of summary judgment.'? The
Office of Administrative Hearings has generally followed the summary judgment
standards developed in judicial courts in considering motions for summary disposition.™
A motion for summary disposition may be granted when no genuine issue of material fact
exists.' A genuine issue is one that is not a sham or frivolous, and a fact is material if
resolving it will affect the result or outcome of the case.'®

The moving party must initially show the absence of a genuine issue of material
fact.'® To successfully resist a motion for summary disposition, the responding party must
show that there are specific facts in dispute which have a bearing on the outcome of the
case.'” Facts at issue must be established by substantial evidence, and the parties may
not rest upon general averments or denials.'® Evidence offered to support or defeat
summary judgment must be such evidence as would be admissible at trial,'® though the
evidence presented need not be in a form that would be admissible.?® “Speculation,
general assertions, and promises to produce evidence at trial are not sufficient to create
a genuine issue of material fact for trial.”?'

When considering a motion for summary disposition, the evidence must be viewed
in the light most favorable to the nonmoving party, and doubts and factual inferences
must be resolved against the moving party.?? The trial court’s function is not to decide the
facts at issue, but to determine whether a genuine dispute of fact exists.?®

® Amended Notice (Apr. 8, 2021). The Amended Notice was filed with the Office of Administrative Hearings
on April 8, 2021, but is dated March 2, 2021.

10

" g

12 Pietsch v. Minn. Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also Minn.
R. 1400.5500(K) (2021).

3 See Minn. R. 1400.6600 (2021); Minn. R. Civ. P. 56.

' In re Gillette Children’s Specialty Healthcare, 883 N.W.2d 778, 785 (Minn. 2016).

'S Highland Chateau, Inc. v. Minn. Dep't of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App. 1984),
review denied (Minn. Feb. 6, 1985).

6 Minn. R. Civ. P. 56.01; Anderson v. Dep’t of Natural Res., 693 N.W.2d 181, 191 (Minn. 2005).

" DLH, Inc. v. Russ, 566 N.W.2d 60, 69 (Minn. 1997).

8 Id. at 70-71.

'® Hopkins v. Empire Fire & Marine Ins., Co., 474 N.W.2d 209, 212 (Minn. Ct. App. 1991).

20 Carlisle v. City of Minneapolis, 437 N.W.2d 712, 715 (Minn. Ct. App. 1989).

2V Nicollet Restoration, Inc. v. City of St. Paul, 533 N.W.2d 845, 848 (Minn. 1995).

22 Rochester City Lines, Co. v. City of Rochester, 868 N.W.2d 655, 661 (Minn. 2015).

= See id. at 664 (citing DLH, 566 N.W.2d at 70).
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. Alleged Violations and Argument

Under the Saint Paul Legislative Code, the city council may take adverse action
against a City-issued license if the licensee violates a statute or ordinance related to the
licensed activity, or if the licensee violates conditions placed on its license.?* The City
alleges Respondent violated the following ordinances governing its license:

(1)  Saint Paul Legislative Code § 324.07(a) prohibits the sale of a cigarette
outside of its original packaging containing health warnings satisfying the
requirements of federal law. No cigarette shall be sold in packages of fewer
than 20 cigarettes.

(2)  Saint Paul Legislative Code § 324.07(f) prohibits a licensee from selling,
offering for sale, or otherwise distributing any flavored tobacco products.

(3)  Saint Paul Legislative Code § 310.06(b)(5) supports adverse action when
the licensee fails to comply with any condition of the license.

(4)  Saint Paul Legislative Code 310.06(b)(6)(a) supports adverse action where
a licensee, or any person whose conduct may by law be imputed to the
licensee, has violated . . . any statute, ordinance, or regulation reasonably
related to the licensed activity, regardiess of whether criminal charges have
or have not been brought in connection with such activity.

(5)  Saint Paul Legisiative Code § 310.06(b)(6)(c) supports adverse action when
the licensee has engaged in or permitted a pattern or practice of conduct or
failure to comply with laws reasonably related to the licensed activity or from
which an inference of lack of fitness or good character may be drawn.

(6)  Saint Paul Legislative Code § 310.06(b)(7) supports adverse action when
the activities of the licensee in the licensed activity create a serious danger
to the public health, safety, or welfare.

(7)  Saint Paul Legislative Code § 310.06(b)(8) supports adverse action when
the way in which a licensed business is operated maintains or permits
conditions that unreasonably annoy, injure or endanger the safety, health,
morals, comfort or repose of any considerabie number of members of the
public.

The City maintains that it is entitled to judgment as a matter of law on the license
violations it cited. The City asserts that undisputed facts in the record support finding
Respondent: (1) repeatedly sold single cigarettes and flavored tobacco products;
(2) allowed patrons and employees to smoke cigarettes within the licensed premises;
(3) permitted uncontrolled and dangerous behavior both inside and outside of the licensed
premises; (4) failed to take reasonable steps to discourage loitering in front of the licensed
premises; and (5) failed to maintain video surveillance cameras and failed to comply with

24 St. Paul Legis. Code §§ 310.05(m), 310.06(a), (b)(6)(a).
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the DSI's request for copies of surveillance footage. Each alieged violation will be
discussed below.

A. Sale of Single Cigarettes and Flavored Tobacco

The City contends Respondent violated Saint Paul Legislative Code § 324.07(a)
and (f) by selling single cigarettes and flavored tobacco products. The City maintains that
surveillance video footage from June 1, 2020, demonstrates that between approximately
8:10 p.m. and 10:00 p.m. One Stop employees repeatedly sold single cigarettes and
flavored tobacco products to patrons.?® According to the City, DSI Licensing Manager Eric
Hudak's review of the June 1, 2020, footage revealed approximately nine transactions
involving the sale of single cigarettes and approximately 23 transactions involving the sale
of flavored tobacco products.?® In addition, during that same period of time, the City states
there were four separate instances where either a One Stop employee or a customer was
smoking a cigarette within the licensed premises.?’

On June 17, 2020, DSI Licensing Manager Hudak and representatives from SPPD
met with Respondent to discuss the sales of single cigarette and flavored tobacco
products shown on the June 1, 2020, video footage.?® The City states that it arranged the
meeting with Respondent to provide Respondent a chance to comply with licensing
regulations.?®

The City asserts that approximately one month after the meeting, on July 20, 2020,
officers from SPPD used a confidential reliable informant (CRI) to successfully purchase
two Newport menthol-flavored cigarettes from a One Stop employee .3° The City maintains
that the officers pat-searched the CRI before he entered the One Stop to make sure he
did not have any cigarettes or money on his person.3! According to the police report, the
officers then gave the CRI an undisclosed amount of money and observed him from the
time he left their custody until the time he returned from the One Stop with two single
cigarettes.3 The police report indicates that the CRI told the officers he was able to
purchase two Newport menthol cigarettes from Respondent’s employee.*3

The City argues it is entitled to summary disposition on Respondent's alleged sales
of single cigarettes and flavored tobacco products that occurred on June 1 and July 20,
2020. The City contends that the video evidence of the sales on June 1, 2020, and the
SPPD report regarding the alleged July 20, 2020, sale, render the material facts
undisputed and establish the violations. Moreover, the City asserts that it is Respondent’s
responsibility to know which tobacco products may be sold and which are prohibited.

25 Exs. 1-13; 2-42 — 2-43.

6 Exs, 6-18 — 6-24: 2-42 — 2-43.
2T Exs. 6-15 - 6-16; 2-13 — 2-18.
28 Amended Notice at 3; Ex. 1-11.
2 City's Motion at 12; Ex. 1-11.

30 Exs. 2-110 — 2-111.

31 Exs. 2-110 = 2-111.

32 Eyxs. 2-110 — 2-111.

38 Exs. 2-110 — 2-111.
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Respondent asserts that it was under the understanding that the sales of single
cigarettes and flavored tobacco products observed on the June 1, 2020, video footage
were discussed and fully addressed during the June 17, 2020, meeting with DSI staff.
Respondent also argues that the ordinance prohibiting the sale of flavored tobacco
products is unconstitutionally vague because the similar packaging of allowable and
prohibited products makes it difficult for the average person to discern what is unlawful
conduct.3* Respondent further maintains that the blurry nature of the video footage and
screen shots submitted by the City do not adequately demonstrate the alleged violations.

Respondent also disputes the alleged sale of flavored tobacco to the CRI on
July 20, 2020. Respondent argues that the only evidence submitted in support of this
claim is a police report that misidentifies the name of the store and fails to identify the
amount of money allegedly paid for the cigarettes. Respondent argues that this evidence
is insufficient to support the allegation that single or flavored cigarettes were sold by a
One Stop employee on July 20, 2020.

The City has sufficiently demonstrated that it is entitled to summary disposition
with respect to Respondent’s sale of single cigarettes and flavored tobacco products on
June 1 and July 20, 2020. The City has established through the video footage that
Respondent violated Saint Paul Legislative Code § 324.07(a) and (f) by selling single
cigarettes and flavored tobacco products on June 1, 2020.3° The video footage and
screen shots clearly demonstrate that Respondent’s employees engaged in numerous
sales of single cigarettes and flavored tobacco products between a two-hour period on
June 1, 2020.% The Administrative Law Judge also finds that the police report and
supporting affidavit are sufficient to establish that Respondent sold single cigarettes to a
CRIion July 20, 2020. The fact that the police report incorrectly refers to the One Stop as
the “Sana’'s Market,” which was the former name of the business, is not enough to raise
a genuine issue of material fact requiring an evidentiary hearing on this claim.3’

Therefore, as further discussed in the Penalty section below, the City may take
disciplinary action against Respondent’s license for the violations of Saint Paul Legislative
Code § 324.07(a) and (f) that took place on June 1 and July 20, 2020. Respondent’s
argument that the ordinance banning flavored tobacco products is unconstitutionally
vague is noted and preserved. Administrative law judges, however, are without authority
to declare a law or ordinance unconstitutional on its face. Such a power is within the
exclusive province of the judicial branch .38

3 See Amended Declaration (Decl.) of Zakariya Abukhudeer at 5.

35 Exs. 1-13; 2-45 — 2-97.

% Id.; Exs. 2-45 — 2-97.

37 See Ex. 6-26 (Affidavit of Eric Hudak).

3% See, e.g., In the Matter of Rochester Ambulance Service, 500 N.W.2d 495, 499-500 (Minn. Ct. App.
1993) ("In this case, however, neither the ALJ nor the Commissioner had the power to declare Minn. Stat.
§ 144.802 unconstitutional. Thus, the issue could not have been addressed in the proceedings below.”).
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B. Allowing Employees and Patrons to Smoke Cigarettes Within
Licensed Premises in Violation of the Clean Indoor Air Act

The City asserts that DSI Licensing Inspector Eric Hudak's review of the
surveillance footage from June 1, 2020, shows four separate instances where One Stop
employees either smoked cigarettes inside the licensed premises themselves or
permitted patrons to smoke cigarettes inside the licensed premises.*® St. Paul Legislative
Code §310.06(b)(6)(a) supports adverse action where a licensee has violated “any
statute reasonably related to the licensed activity.” The Clean Indoor Air Act prohibits
smoking in public places or places of employment.4® The City argues that, by allowing
employees and patrons to smoke within the licensed premises, Respondent violated the
Clean Indoor Air Act and, therefore, violated section 310.06(b)(6)(a).

Respondent maintains that the surveillance footage and screen shots are too
blurry to establish that patrons or employees were smoking within the One Stop on
June 1, 2020, as alleged. Respondent contends that the images at best show something
white in individuals’ hands and at worse show nothing.

The Administrative Law Judge agrees with Respondent that two images relied on
by the City to support its allegation are not sufficiently definitive to support finding a
violation. The surveillance video footage and screen shots of the video from June 1, 2020,
however, clearly demonstrate two instances of patrons smoking cigarettes within the
store.*’ On one occasion Respondent’'s employee lights a patron’s cigarette and allows
the patron to remain in the store smoking.#? Therefore, the City has demonstrated it is
entitled to summary disposition on the allegation that Respondent allowed patrons to
smoke cigarettes within the One Stop premises and thereby violated
section 310.06(b)(6)(a) and the Clean indoor Air Act.*®> The City may take disciplinary
action against Respondent'’s license for this violation.

C. Permitting Dangerous Behavior and Loitering

The City asserts that on March 30, June 1, and July 20, 2020, Respondent violated
license condition #2 by failing to discourage loitering. The City further contends that on
these dates, Respondent likewise violated St. Paul Legislative Code § 310.06(b)(5)-(8),
by operating the business in @ manner that threatens public safety, health, or welfare. The
City argues that by operating the business in a manner that routinely allowed violent
conduct to occur on its premises, Respondent seriously endangered the public.

Saint Paul Legislative Code § 310.06(b)(5) supports adverse action when the
licensee fails to comply with any condition of the license. Section 310.06(b)(6) supports
adverse action when the licensee has engaged in or permitted a pattern or practice of
conduct or failed to comply with laws reasonably related to the licensed activity or from

¥ Exs. 1-13; 2-13, 2-16, 2-17, 2-18.

0 See Minn. Stat. § 144.414 (2020).

41 Exs. 1-13; 2-13, 2-18.

42 Exs. 1-13 (camera 1 at 21:02);. 2-13.
43 See Ex. 1-13 (camera 1 at 21:02).
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which an inference of lack of fitness or good character may be drawn.
Section 310.06(b)(7) supports adverse action when the licensee’s activity creates serious
danger to public health, safety or welfare. And Section 310.06(b)(8) supports adverse
action when the way in which the licensed business is operated maintains or permits
conditions that unreasonably annoy, injure or endanger the safety, heaith, morals, comfort
or repose of any considerable number of the public.

i. March 30, 2020

The City maintains that surveillance footage of the licensed premises taken on
March 30, 2020, shows that between 4:46 p.m. and 4:51 p.m. several males were loitering
outside the door of the One Stop while several other males were sitting inside of an SUV
in the parking lot. The City contends that Respondent’s store manager, who was standing
nearby, made no effort to address either group of individuals or to discourage them from
loitering.** The City further contends that at 4:53 p.m. two additional vehicles enter the
One Stop parking lot and the passengers in these vehicles engage in a dispute with the
passengers in the SUV.* While the dispute unfolds, a crowd begins to gather in the
parking lot. At 4:59 p.m., two of the parties to the dispute fire handguns at each other.4®
The entire incident takes place over the course of eight minutes.

The City contends that Respondent's store manager, Abdulhafiz Abukhdeir
Mohamad, made no effort to break up the dispute or disperse the crowd “until the dispute
had effectively ended.”” According to the City, Mohamad'’s failure to intervene when the
dispute escalated violated license condition #2 and demonstrates that Respondent
operates the business in a manner that endangers the public in violation of Saint Paul
Legislative Code § 310.06(b)(5)—(8). The City asserts further that had Respondent's store
manager taken action to disperse the individuals on March 30, 2020, the shooting incident
“could very well have been avoided."®

A review of the video footage from March 30, 2020, does not support the City's
description of events.*® Instead, it appears the altercation between the occupants of two
SUVs begins at about 4:54:40 p.m. Respondent’s store manager and an individual who
appears to be another employee approach the cars at 4:55 p.m. and appear to direct
them to move out.®® One SUV does leave, but then returns at 4:58 p.m. The occupants
exit both SUVs cars and start fighting at about 4:59 p.m.>' Again, Respondent’s store
manager approaches the individuals and physically intervenes in what appears to be an
attempt to break up the fight.52 When shots are fired, Respondent’s store manager runs

44 City's Motion at 5 citing Exs. 1-23 — 1-24.

4 Exs. 1-23 - 1-24.

46 Exs. 1-23 — 1-24.

47 City's Motion at 10.

8 City’'s Motion at 13.

4 Ex. 1-21 (parts 1 and 2; cameras 7 and 12).
0 /d.

5 id.

2 4d.
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back into the store and comes out with a handgun. At that point, both SUVs exit the
parking lot.53

The report of Sergeant Rob Stanway, the SPPD officer assigned to DSI who
viewed the video footage, likewise states that Respondent’s store manager comes out of
the store at 4:55 p.m. and walks towards the crowd as some cars leave.>* After shots are
fired at 4:59 p.m., Stanway reports that Mohamad retrieves his handgun from the store
and comes back out of the store holding it in his right hand.®® Stanway states that the
remaining individuals then get in their vehicles and leave the premises.>®

The City has failed to show it is entitled to summary disposition on its claim that
Respondent violated license conditions and City ordinances by not dispersing loitering
and by operating the business in an unsafe manner on March 30, 2020. Instead, the
evidence demonstrates disputed factual issues as to what occurred at the One Stop on
March 30, 2020, and what reasonable action was required on the part of Respondent in
the eight minutes at issue. The disputed facts preclude granting judgment in favor of the
City as a matter of law. Therefore, the City’s claim that Respondent violated licensing
conditions and city ordinances with respect to the March 30, 2020, incident will proceed
to an evidentiary hearing if necessary.

ii. June 1, 2020

The City argues that Respondent likewise failed to take reasonable steps to
intervene when a large group of people began fighting within the licensed premises on
June 1, 2020.5" Based on surveillance video, the City asserts that Respondent's
employees failed to attempt to break up the fighting or to remove those fighting from the
premises. In addition, the City contends that the video demonstrates multiple instances
where firearms were openly transferred between patrons and employees.*®

Respondent argues that the June 1, 2020, video footage does not reflect numerous
fights or unsafe handling of firearms within the licensed premises.>® Respondent also
nates that June 1, 2020, was a night of great unrest throughout both the cities of St. Paul
and Minneapolis in response to the kifling of George Floyd. Respondent urges this tribunal
to review the evidence in that context.

The City has failed to demonstrate that it is entitled to summary disposition on this
claim. Material issues of fact exist as to whether Respondent took reasonable steps to
address the fighting within the licensed premises on June 1, 2020. While the video footage
of the chaotic fighting that broke out within the store is disturbing, Respondent's
employees appear to have made attempts to remove people and to break up the fighting

53 d.

5 Ex. 1-4.

% 1d

6 Id.

5 Exs. 6-16 — 6-17; 2-19 — 2-28.

8 Exs. 6-16 — 6-17; 2-19 — 2-28.

59 Decl. of Z. Abukhudeer at {[{/ 8-12, 21-37.
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at various points. There are material issues of fact that preclude granting summary
disposition on this claim. Instead, Respondent should be allowed to address the alleged
violations at an evidentiary hearing if necessary.

iii. July 20, 2020

The City asserts that on July 20, 2020, SPPD officers observed a large group of
males gambling and shooting dice on the west side of the property of the licensed
premises in broad daylight.®® The officers noted that these males could be easily viewed
by Respondent’'s employees by “simply locking out a window."®’

Respondent argues that, contrary to the City’s claim and the affidavit of the SPPD
officer, there are no windows on the west side of the building that a One Stop employee
could have looked out of to view activity on the premises. Respondent submitted two
photographs of the building that appear to support his claim.

Respondent has demonstrated that material issues of fact are in disputes with
respect to the City’s claim that Respondent failed to take appropriate action to disperse
loitering and operated the business in an unsafe manner on July 20, 2020. The City is
therefore not entitied to summary disposition on this claim. This alleged violation will
proceed to an evidentiary hearing if necessary.

D. Failing to Comply with Requests for Surveillance Video

The City contends that on April 27, 2020, the DSI sent a letter to Respondent
requesting copies of all video footage of the licensed premises from March 30, 2020,
starting at 4:30 p.m. and ending at 5:30 p.m. DSI| gave Respondent seven days, until
May 4, 2020, to fulfill the request. The City maintains that on May 4, 2020, Respondent
notified the DSI by email that the requested footage was not available due to
‘mistreatment” of Respondent's surveillance equipment by an SPPD employee on
April 24, 2020. The City notes that it is a condition of Respondent's license that
Respondent maintain the surveillance equipment and provide requested video. The City
also notes that Respondent did not complain of or report any mistreatment of its
surveillance equipment until after the footage was requested. The City argues that
Respondent’s failure to provide the video and to maintain the surveillance equipment in
working order violated Respondent’s license condition #3. The City asserts that it is
entitled to summary disposition on this claim.

Respondent asserts that he timely responded to the City’s request for the
surveillance footage by email on May 4, 2020.5> Respondent explained in his email that
he was unable to provide the video because his surveillance equipment had been
mistreated by an SPPD employee on April 24, 2020, resulting in both of his hard drives
failing.®® Respondent states that the mistreatment of the equipment happened when the

80 Exs. 2-105; 11-1-2.

5" Ex. 2-105.

52 Decl. of Z. Abukhudeer at § 12, Ex. E.

83 Decl. of Z. Abukhudeer at ] 12, 13; Exs. E, F.
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SPPD employee came to the store to retrieve surveillance video from a different
incident.® Respondent asserts that he replaced the hard drives the next day, but that,
thereafter, it was unable to produce copies of videos prior to April 24, 2020.5° Respondent
advised the City in its email that the SPPD had a copy of the requested March 30 video
footage, and suggested the City could obtain a copy from it.5¢

Respondent also points out that the City was able to obtain a copy of the requested
surveillance video from the SPPD by April 15, 2020, at least 12 days before DSI formally
requested a copy from Respondent. Respondent notes that SPPD Sergeant Robert
Stanway, who was assigned to the DSI, states in a report dated April 15, 2020, that he
reviewed the video after obtaining a copy from the SPPD.®” Because Respondent
provided the March 30 video to the SPPD and the City was able to ultimately obtain a
copy of the footage from the SPPD, Respondent contends it did not violate license
condition #3 by failing to provide the video as requested 58

In its submission in support of the motion, the City filed an Incident Report of City
employee James Legierski.®® In his report, Legierski states that he went to the One Stop
on April 24, 2020, to collect surveillance video at the request of an SPPD officer.”
Legierski asserts that the DVR was located approximately 16 feet up in the ceiling rafters
and that while standing on a ladder, he pulled it down from the rafter causing it to hang
by attached cables.”" Legierski was able to copy the video he needed but states he was
unable to push the DVR back up onto the rafter. Instead, he left it hanging and states that
he notified the store manager who told him that he would take care of it.”? Legierski's
description of events on April 24, 2020, matches the photograph of the DVR submitted
by Respondent.’

The City has failed to demonstrate it is entitled to summary disposition on its claim
that Respondent violated conditions of its license by failing to provide a copy of
surveillance video and failing to maintain surveillance equipment. Instead, Respondent
has raised sufficient issues of disputed material facts that preclude finding a violation of
license condition #3 as a matter of law. Viewing the facts in the light most favorable to
Respondent, it appears Respondent’s surveillance equipment was damaged on April 24,
2020, causing it to be unable to produce the requested video. Respondent asserts that it
immediately brought the equipment in for repair but that it is now unable to produce video
footage prior to April 24, 2020. Respondent timely advised the City of that fact and
suggested it obtain a copy of the footage from the SPPD. Based on this record, the City
has not shown as a matter of law that Respondent failed to properly maintain its

54 Decl. of Z. Abukhudeer at fIYf 12, 13; Exs. E, F. See also, Ex. 1-17 (Supplemental Offense/incident Report
of Sgt. Tina Kill).

53 Decl. of Z. Abukhudeer at  13.

86 Jd. at || 12, 13; Ex. E.

57 Ex. 10-1-2.

88 I1d.

59 Ex. 1-17.

0 g,

d.

2 d.

73 Decl. of Z. Abukhudeer at §jf 12, 13; Exs. E, F.
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surveillance equipment or that it failed to provide a copy of requested video footage. This
claim will proceed to an evidentiary hearing if necessary.

V. Penalty

These are Respondent’s first violations of the Saint Paul Legislative Code and
under the City’s penalty matrix, the presumptive penalty is a fine of $500.”* The Saint
Paul Legislative Code provides that the city council may deviate from the presumptive
penalty in the matrix where it determines there are “substantial and compelling reasons”
to do so0.”® The Code also provides that the occurrence of multiple violations shall be
grounds for departure from the presumptive penalties at the city council’s discretion.”®

The requirement that the city council have “substantial and compelling reasons™ to
depart from the presumptive penalty provided in the matrix is similar to language found in
the Minnesota Sentencing Guidelines that requires “substantial and compelling
circumstances” to depart from the presumptive sentence for criminal convictions.”’

The Minnesota Court of Appeals noted that the City’s ordinances “provides a
penalty matrix for licensing violations that is akin to the presumptive sentences provided
in the Minnesota Sentencing Guidelines."’® While the Administrative Law Judge
recognizes the significant differences between imposing a criminal sentence and
imposing an administrative penalty for a municipal code violation, the concepts
underpinning the legal standard of review are analogous and, therefore, instructive.

Minnesota courts have held that the presumptive sentence should only be
exceeded if the enhanced penalty is deemed to be “more appropriate, reasonable or
equitable than the presumptive [penalty]."’® The decision maker should impose the
presumptive penalty unless “substantial and compelling circumstances’ based on
aggravating factors warrant an upward departure.”® To properly impose a penalty that is
an upward departure from the presumptive penalty in the sentencing guidelines, then, the
decision maker must have a specific factual basis.®' “Substantial and compelling
circumstances” are “factual circumstances that distinguish the case, making it atypical.”®?

The Minnesota Supreme Court has also held that “generally in a case in which an
upward departure in sentence length is justified, the upper limit will be double the

74 St. Paul, Minn. Legis. Code § 310.05(m)(2).

5 St. Paul, Minn. Legis. Code § 310.05(m).

% 1d.

7 Minn. Sent. Guidelines 11.D (2019).

8 In the Matter of the Cigarette/Tobacco and Gas Station Licenses Held by Midway University & Hamline
LLC d/b/a Midway Amoco BP for the premises located at 1347 University Avenue in St. Paul License 1D #
2010000243, 2021 WL 562416, at FN #1.

 Dillion v. State, 781 N.W.2d 588, 535 (Minn. Ct. App. 2010) (citing State v. Bingham, 406 N.W 2d 567,
570 (Minn. Ct. App. 1987).

80 Jq.

81 St. Paul, Minn. Legis. Code § 310.05(m)(ii).

82 Dillion, 781 N.W. 2d. at 595.
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presumptive sentence length.”®® The Court wrote: “Only in cases of ‘severe aggravating
circumstances’ may the district court impose a greater-than-double departure from the
presumptive sentence. Such cases, we have stated, are ‘extremely rare”®*

Here, the City seeks to revoke the Respondent's licenses. Revocation is a greater-
than-double upward departure from the presumptive $500 fine for a first violation provided
in the penalty matrix. Therefore, following the guidance of Minnesota Supreme Court, the
City must show that severe, aggravating, and factually atypical circumstances warrant
such an upward departure from the presumptive penalty.

This tribunal applied this legal analysis in a recent case regarding Midway Amoco
BP, a gas station in St. Paul, Minnesota.®> The city council “unanimously adopted the
findings of fact, conclusions of law and recommendation of the administrative law
judge.”® In that case the city council found, based on the administrative law judge’s
report, “that ‘severe aggravating circumstance support{ed] a greater-than-double upward
departure from the presumptive penalty.””®” Those severe, aggravating circumstances
included:

. gunfire 88

. shots fired from the gas station parking lot into neighboring buildings on
multiple occasions,?®

. neighbors who feared for their safety,

. large disruptive crowds repeatedly gathering in the early morning hours
dancing and smoking marijuana,®’

. drug deals in the parking lot,®?

. physical assaults,®

. and ultimately a homicide %

8 State v. Evans, 311 N.W.2d 481, 483 (Minn. 1981).

8 State. v. Shattuck, 704 N.W.2d 131, 140 (Minn. 2005) (citing State v. Spain, 530 N.W.2d 85, 89 (Minn.
1999)).

8 See In re the Matter of the Cigarette/Tobacco and Gas Station Licenses Held by Midway University &
Hamline LLC d/b/a Midway Amoco BP for the premises located at 1347 University Avenue in St. Paul
License ID # 2010000243, FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATION (Minn. Office of
Admin. Hearings Mar. 9, 2020).

% Midway University & Hamline LLC d/b/a Midway Amoca BP, 2021 WL 562416, at *1.

8 Id. at *4.

8 1d.

8 Findings of Fact, Conclusions of Law and Recommendation at p. 14.

0 /d atp. 13.

S |d. at p. 6.

% |d.

 Midway University & Hamline LLC d/b/a Midway Amoco BP, 2021 WL 562416, at *4.
% Id.
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In that case, the “licensee fostered this criminal actively by selling single cigarettes and
drug kits.”®® “Between late April 2019 and the end of June 2019, the SPPD received
more than 100 calls for service to the gas station.”®®

The city council found these events amounted to one of those rare instances where
the “severe, aggravating and factually atypical circumstances . . . supported a [greater-
than-double upward] departure from the presumptive penalty.”®” The Minnesota Court of

Appeals affirmed the city council’'s revocation of the cigarette/tobacco and gas station
licenses.%

In this case, Respondent violated Saint Paul's legislative code by selling single
cigarettes, selling flavored tobacco products, and allowing patrons to smoke within the
licensed premise in violation of Minnesota’s Clean Air Act. These multiple violations
support an upward departure on the City’s penalty matrix.®® But, while these violations
are concerning, they are not the “severe, aggravating and atypical circumstances” that
are required to support the revocation of Respondent’s licenses.

Moreover, the remaining allegations, while more troubling, even if established at
hearing, would not support revocation. The violations here are not as persistent,
pervasive, or dangerous as those in the Midway Amaoco BP case. This recommendation
should not be taken as condoning the actions of Respondent, but rather a reasoned
judgment that the violations established together with the violations alleged, are not so
severe, aggravating, atypical, and rare as to meet the high legal standard necessary for
a greater-than-double upward departure in the City’'s penalty matrix.

It is recommended that an upward departure to the second penalty box, a $1,000
fine, be imposed for Respondent’s multiple sales of single cigarettes and flavored tobacco
products, and for allowing patrons to smoke cigarettes while inside the store. This matter
will proceed to a prehearing conference as indicated in the Order to discuss the remaining
violations and whether an evidentiary hearing is necessary.

J.E L.

% Id.

% Jd at FN #4.

97 Id. at *4 (emphasis added).

% d.

% St. Paul, Minn. Legis. Code § 310.05(m).
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PART Il - LEGISLATIVE CODE
Title XXIX - LICENSES
Chapter 310. Uniform License Procedures

Chapter 310. Uniform License Procedures

Sec. 310.01. Definitions.

For the purposes of this chapter, any chapter of the Legislative Code pertaining to licenses as hereinafter
mentioned, and subsequently enacted ordinances establishing or relating to the requirements for Class R, for
routinely issued licenses, Class T for temporary licenses and Class N for licenses in which neighbors are required to
be notified, under authority of the City of Saint Paul, the terms defined in this section shall have the meanings
ascribed to them:

Adverse action means the revocation or suspension of a license, the imposition of conditions upon a license,
the denial of an application for the grant, issuance or renewal of a license, the imposition of a fine, the assessment
of the costs of a contested hearing, and any other disciplinary or unfavorable action taken with respect to a
license, licensee or applicant for a license. "Adverse action" includes any of the foregoing directed at one (1) or
more licenses held by a licensee at any location in the city. "Adverse action" also includes disapproval of licenses
issued by the state under statutory provisions which permit the governing body to disapprove the issuance of the
license.

Bond means a bond meeting the requirements of section 310.07 and indemnifying the city against all claims,
judgments or suits caused by, resulting from or in connection with any licensed business, activity, premises, thing,
facility, occurrence or otherwise under these chapters.

Building official means the official in the department of safety and inspections charged with the
responsibility of enforcement of the building code.

Chapters and these chapters shall mean this uniform license ordinance, any chapter of the Legislative Code
pertaining to licenses as hereinafter mentioned, and subsequently enacted ordinances establishing or relating to
the requirements for class R, class T and class N licenses under authority of the city.

Class R licenses means those licenses which can be approved and issued or denied by the director of the
department of safety and inspections, subject to the procedures required by these chapters. The following licenses
are so classified, and the numbers shown opposite them correspond to the chapters in the Legislative Code
pertaining to each license:

Class R Licenses Legislative
Code
Chapter
Animal Foods Manufacturing and Distributing 316
Amusement Rides 317
Mechanical Amusement Devices 318
Bed and Breakfast 378
Bituminous Contractors 320
Rooming and Boardinghouses; Dormitories 321
Christmas Tree Sales 323
Cigarettes/Tobacco 324
Commercial Vehicles 167
Building Contractors 326
Courtesy Bench 127

St. Paul, Minnesota, Code of Ordinances

(Supp. No. 123) EXHIBIT
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Dry Cleaning Establishments and Pickup Stations; Laundries 327
Alarm Devices 329
Food Protection Standards 331A
Fuel Dealers—Liquid Fuel 332
Fuel Dealers—Solid Fuel 333
Pest Control 334
House Sewer Contractors 338
Keeping of Animals 198
Lawn Fertilizer and Pesticide Application 377
Mercantile Broker 340
Oil—Bulk Storage 342
Peddiers 345
Solicitors 345
Pet Grooming Facility 382
Pet Shops 347
Solid Waste Hauler 357
Rental of Hospital Equipment 350
Rental of Kitchenware 351
Rental of Trailers 352
Roller Rinks 353
Sanitary Disposal Vehicle 354
Secondhand Dealers (Single Location, Multiple Dealers) 355
Sidewalk Cafe 106
Sidewalk Contractors 356
Solid Waste Transfer Station 357
Sign and Billboard Construction 66 and 33
Sound Trucks and Broadcasting Vehicles 359
Public Swimming Pools 360
Tanning Facility 380
Wreckers and Tow Trucks 361
Taxicab Driver 376
Taxicab Vehicle 376
Tree Trimming 362
Food Vending Machines 363
Veterinary Hospital 364
Window Cleaning 365
Block Parties 366
Wrecking of Buildings 368
Building Trades Business Licenses 369
Building Trades Certificates of Competency 370
Finishing Shop 371
Tire Recapping Plants 372
Massage Center 412
Therapeutic Massage Practitioner 414
Vehicle Immobilization 383
Short-term Rental Platform 379
Short-term Rental Host 379

(Supp. No. 123)
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Class T licenses means those licenses which must be approved or denied by the director, subject to the procedures

required by these chapters. The following licenses are so classified, and the numbers shown opposite them

correspond to the chapters in the Legislative Code pertaining to each license:

Class T Licenses

Legislative
Code
Chapter

Amusement Rides—Temporary 317

Close-Out Sales 325

Transient Merchants 345
Gambling—Temporary 402.06
Entertainment—Temporary 411

Extension of Service Area-Liquor 409

Soliciting Funds—Tag Days 391

Temporary On-Sale Malt (3.2) 410

Temporary Wine, Wine Licenses for Festivals and Liquor 409

Secondhand Dealer—Exhibition 355

Temporary World Cup Soccer License 409, 410

Class N licenses means those licenses which can be approved or denied only by the council, subject to the
procedures required by these chapters. The following licenses are so classified, and the numbers shown opposite

them correspond to the chapters in the Legislative Code pertaining to each license:

Class N Licenses

Legislative
Code
Chapter
Automobile Repair Garage and Body Shop 423
Pool Hall, Bowling Center 322
New Motor Vehicle Dealer 401
Bingo 402
Bingo Halls 403
Cabaret 426
Private Clubs - Liquor 409
Dance or Rental Halls 405
Firearms Dealer 225
Gambling Hall 278
Game Rooms 406
Gas Station 424
Gambling Location 409
Hotel/Motel 407
Health/Sports Club 427
Infectious Waste Processing 429
Recycling Collection Center/Recycling Processing Center 408
Second Hand Dealer—Motor Vehicle Parts 401
Motor Vehicle Salvage Dealer 422
Intoxicating Liquor—On and Off Sale 409

(Supp. No. 123)
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Brewpub/Off-Sale 409
Off-Sale Brewery 409
Motorcycle Dealer 401
Pawn Shop 344
Nonintoxicating Liquor-On and Off Sale 410
Entertainment 411
Conversation/Rap Parlors 413
Steam Room/Bathouse 428
Theatres and Movie Theaters 415
Motion Picture Drive-In Theatres 416
Second Hand Dealer—Motor Vehicle 401
Parking Lots and Parking Garages 417
Scrap and Metal Processor 420
Liquor Extension of Service Hours 409
Liquor Outdoor Service Area (Patio) 409
Currency Exchange 381
Small Brewer Off-Sale—128 Ounces License 409

Department means the department of safety and inspections.

Director means the director of the department of safety and inspections, unless otherwise defined in the
specific chapter, section or subdivision referred to.

Fee means and includes both the license fee and application fee unless otherwise provided.

Inspector as used in these chapters means the director of the department of safety and inspections or his or
her designee.

License means and includes all licenses and permits provided for or covered by these chapters. License also
includes licenses issued by the state under statutory provisions which permit the governing body to disapprove the
issuance of such licenses, for the purposes of making procedures in chapter 310 of the Legislative Code applicable
to the approval or disapproval of such licenses.

Person means and includes any person, firm, corporation, partnership, company, organization, agency, club
or any group or association thereof. It shall also include any executor, administrator, trustee, receiver or other
representative appointed by law.

Zoning administrator means the official in the department of safety and inspections charged with
responsibility for enforcement of the zoning code.

(Code 1956, § 510.01; Ord. No. 17085, § 1, 12-6-83; Ord. No. 17303, § 3, 10-29-85; Ord. No. 17569, § 1, 6-7-88;
Ord. No. 17919, § 1, 3-31-92; C.F. No. 93-1645, § 8, 12-30-93; C.F. No. 94-46, § 6, 2-2-94; C.F. No. 94-500, § 2, 7-6-
94; C.F. No. 94-898, § 1, 7-13-94; C.F. No. 95-473, & 1, 5-31-95; C.F. No. 99-500, § 1, 7-7-99; C.F. No. 01-400, § 1,
11-7-01; C.F. No. 02-1031, § 1, 11-27-02; C.F. No. 03-102, § 1, 3-12-03; C.F. No. 03-694, § 1, 9-3-03; C.F. No. 06-574,
§ 1, 7-26-06; C.F. No. 06-821, § 1, 9-27-06; C.F. No. 07-149, § 71, 3-28-07; Ord 12-50, § 1, 9-12-12; Ord 17-48, § 1,
10-25-17; Ord 16-68, § 1, 1-9-19; Ord 22-35, § 2, 8-3-22)

Sec. 310.02. Application.

(@)  Form. All applicants for licenses or permits issued pursuant to these chapters shall make both original and
renewal applications to the inspector on such forms as are provided by the division. Such applications shall

{Supp. No. 123) EXHIBlT
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not be received by the inspector until completely filled out, accompanied by all fees, insurance policies,
bonds, deposits, sureties, and indemnifications or certificates required by these chapters, together with the
certification required in paragraph (b) below.

(b) Taxes. No person shall be granted a license or a renewal of a license required by the Saint Paul Legislative
Code unless, prior to and in addition to any other requirements, rules or ordinances heretofore or hereafter
required, the Ramsey County Department of Property Taxation certifies that said applicant has paid any and
all taxes, real or personal, before said taxes become delinquent, on any property, real or personal, situated
within the City of Saint Paul and used in connection with the business operated under said license.

Notwithstanding the previous paragraph, the council, the director or the inspector may issue or renew a
license if it is found that:

(1) The applicant has made an agreement satisfactory to the Ramsey County attorney to pay delinquent
taxes in periodic installments;

(2) The applicant has properly commenced a proceeding to contest the amount of tax due or the valuation
of his property, and has made all partial payments required by law in connection with such proceeding;
or

(3) The business property with respect to which taxes are delinquent is not owned by the applicant, but by
a lessor, and it would be inequitable to require the lessee to pay such taxes.

If a license is issued or renewed because of the existence of an agreement as described in subsection (1) above,
the license may be revoked if the licensee defaults upon such agreement.

(c)  Additional information. The inspector shall prescribe the information required to be submitted by each
applicant in their application, in addition to that required by specific sections in these chapters, as may be
necessary to carry out and enforce any provision hereunder. The inspector shall require in every case the
applicant to submit their name; business or corporate name; names of partners, officers, directors,
shareholders or trustees involved in the business; age; address; description or blueprint of the premises, if
any, and the owner thereof, and locations and addresses of other business locations in Minnesota.

(d)  No reapplication within one (1) year after denial or revocation. Unless an applicant is claiming that they have
evidence of rehabilitation as outlined in Minnesota Statute 364.03, subd. 3, no person may apply for any
license within one (1) year of the denial or revocation of the same or similar license by the city council, if
such denial or revocation was based solely or partially upon misconduct or unfitness of the applicant,
evidence of violations of law involving licensed premises, evidence that the applicant had been involved in
the operation of a nuisance, or fraud or deception in the license application. A license is "similar," within the
meaning of this paragraph, if the basis upon which the revocation or denial of the original license was made
would have been a relevant basis on which to deny or revoke a license of the type subsequently applied for.

(e) Reapplication after denial; "interest” of applicant in revoked license. An application by a person having an
interest in, or whose shareholders or officers have an interest in, any premises or enterprise whose license
has been revoked or to which a license has been denied shall be treated as an application by the person
whose license was denied or revoked. The term "interest," as used in this paragraph, includes any pecuniary
interest in the ownership, operation, management or profits of an establishment, but does not include: bona
fide loans; bona fide rental agreements; bona fide open accounts or other obligations held with or without
security arising out of the ordinary and regular course of business of selling or leasing merchandise, fixtures
or supplies to such establishment; an interest in a corporation owning or operating a hotel but having at least
one hundred fifty (150) or more rental units holding a license in conjunction therewith; or ten (10} percent or
less interest in any other corporation holding a license.

(f)  Prohibition on reapplication; exception. The prohibition on reapplication herein provided shall not apply in
cases where it is otherwise expressly provided by statute or ordinance.
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(g) Waiting period after filing of petition. Any petition required to be filed with the application for any license
shall not be considered as officially filed and irrevocable until seven (7) working days after a petition is
received in the inspector's office. During the seven-day waiting period, any signator of any petition may
withdraw their name therefrom by written request, and such request shall be appended to the subject
petition and made a part thereof. After the seven-day waiting period, signatures may not be withdrawn
unless it is shown they were obtained by fraud or duress. Signatures withdrawn or obtained by fraud or
duress shall not be counted in determining the sufficiency of the petition. This subdivision shall apply in any
case where the applicant for a license must present a statement in writing signed by a specified number or
percentage of persons that they have given their consent to the grant of the license.

(Code 1956, § 510.02; C.F. No. 95-473, § 2, 5-31-95; Ord. 21-26, § 2, 7-28-21)

Sec. 310.03. Investigation and review of new applications, etc.

The inspector shall determine the sufficiency and accuracy of each new application and obtain such criminal
history information as may be used under Minnesota Statutes, chapter 364, and is otherwise available by law. The
inspector shall make reasonable and appropriate investigation of the premises or personal property, vehicles or
facilities, as may be involved in or related to the licensed activity, and shall request, where appropriate, the
assistance of other city divisions or departments in making additional investigations for the purpose of determining
whether the applicant is or will be in compliance with all applicable ordinances and statutes. The approval of such
other divisions or departments is not required for issuance of a license unless otherwise required by specific
sections in these chapters. All new applications shall be reviewed by the zoning administrator or his designee for
compliance with all requirements of the Saint Paul Zoning Code, and no new license shall be granted without full
compliance with said requirements. All new applications involving a premises, location, building or structure shall
be referred to the department of safety and inspections for investigation and recommendation.

(Code 1956, § 510.03; Ord. No. 17361, § 1, 6-5-86; C.F. No. 07-149, § 72, 3-28-07)

Sec. 310.04. Levels of approval; recommendations.

(a) Class R licenses. Where an application for the grant, issuance or renewal of a Class R license meets all the
requirements of law, and there exists no ground for denial, revocation or suspension of, or the imposition of
conditions upon, such license, the director shall grant, issue or renew said license in accordance with the
application.

(b)  Class T licenses. Where an application for the grant, issuance or renewal of a Class T license meets all the
requirements of law, and there exists no ground for denial, revocation or suspension of, or the imposition of
conditions upon, such license, the director shall grant, issue or renew said license in accordance with the
application.

(c) Class R and Class T licenses, if denied by director. In the event the director, in the case of both Class R and
Class T licenses, determines that the application for grant, issuance or renewal of the license does not meet
all the requirements of law or that there exist grounds for denial, revocation, suspension or other adverse
action against the license or the licensee, the director shall recommend denial of the application and follow
the procedures for notice and hearing as set forth in section 310.05.

(d)  Class N licenses.

(1) Grant, issuance or transfer. Upon receipt of a fully completed application and required fees for a Class
N license, the director shall conduct such investigation as is required to determine whether the
application meets all the requirements of law or whether there exist grounds for denial or imposition
of conditions on the license. The director shall, in writing, notify the council, and the affected
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(e)

(f)

neighborhood organization(s) established for citizen participation purposes, of the existence of the
application for all Class N licenses. In any case where the director recommends denial of the grant,
issuance or renewal of a Class N license, the director on his or her own initiative, or at the direction of
the council, shall follow the procedures for notice and hearing as set forth in section 310.05. If the
director is recommending issuance of the license, but the affected neighborhood organization(s) or
other interested persons give notice within thirty (30) days of receipt of notice of the existence of the
application (or within forty-five (45) days if the application involves a liquor license) of objection to
issuance of the license, the matter shall be referred for a hearing before the legislative hearing officer,
who shall give notice of the time, place and date of the hearing to the affected neighborhood
organization(s) and the applicant. The legislative hearing officer shali take testimony from all interested
persons and shall make a recommendation to the council as to whether the matter should be referred
for a hearing before an independent hearing examiner in accordance with the procedures set forth in
section 310.05. Where the application for the grant, issuance or renewal of a Class N license meets all
the requirements of law, and where there exists no ground for adverse action, the director shall issue
such license in accordance with law.

(2) Renewal. The director shall in writing notify the council, and the affected neighborhood organization(s)
established for citizen participation purposes, at least sixty (60) days before the expiration date of all
Class N licenses. A public hearing on the renewal of any such license shall not be held except on the
request of a councilmember, which request shall be incorporated in the form of a councii resolution.
Upon the passage of such resolution, the director shall give written notice of such hearing to the
affected neighborhood organizations. Such public hearing does not replace or amend any of the
procedures set forth in section 310.05 of the Legislative Code. If no request for a public hearing is made
before the expiration of any such license, and where there exists no ground for adverse action, the
director shall issue the license in accordance with law.

Appeal; Class R or Class T licenses. An appeal to the city council may be taken by any person aggrieved by the
grant, issuance or renewal of a Class R or Class T license; provided, however, that the appeal shall have been
filed with the city clerk within thirty (30) days after the action by the director. The only grounds for appeal
shall be that there has been an error of law in the grant, issuance or renewal of the license. The appeal shall
be in writing and shall set forth in particular the alleged errors of law. The council shall conduct a hearing on
the appeal within thirty (30) days of the date of filing and shall notify the licensee and the appellant at least
ten (10) days prior to the hearing date. The procedures set forth in section 310.05, insofar as is practicable,
shall apply to this hearing. Following the hearing, the council may affirm or remand the matter to the
inspector or director, or may reverse or place conditions upon the license based on the council's
determination that the decision was based on an error of law. The filing of an appeal shall not stay the
issuance of the license.

No waiver by renewal. The renewal of any license, whether Class R, T or N, shall not be deemed to be a
waiver of any past violations or of any grounds for imposition of adverse action against such license.

(Code 1956, § 510.04; Ord. No. 17455, § 1, 5-21-87; Ord. No. 17551, § 1, 4-19-88; C.F. No. 94-500, § 1, 7-6-94; C.F.
No. 95-473, § 3, 5-31-95; C.F. No. 95-1517, 1-31-96; C.F. No. 97-1446, § 1, 12-30-97; C.F. No. 99-500, § 2, 7-7-99)

Sec. 310.05. Hearing procedures.

(a)

Adverse action,; notice and hearing requirements. In any case where the council may or intends to consider
any adverse action, including the revocation or suspension of a license, the imposition of conditions upon a
license, or the denial of an application for the grant, issuance or renewal of a license, or the disapproval of a
license issued by the State of Minnesota, the applicant or licensee shall be given notice and an opportunity
to be heard as provided herein. The council may consider